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PACTA SUNT SERVANDA: NUCLEAR
WEAPONS AND GLOBAL SECURE
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Jonathan Granoff*

The Holy See’s Statement at the Vienna Conference on the
Humanitarian Consequences of Nuclear Weapons provides ample evidence
of the significance of the issues addressed in this article:

World leaders must be reminded that the commitment to disarm embedded

in the NPT (Nuclear Nonproliferation Treaty) and other international

documents is more than a legal-political detail, it is a moral commitment
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on which the future of the world depends. Pacta sunt servanda . . . is a first

principle of the international system because it is the foundation on which

trust can be built.*

Pacta Sunt Servanda is Latin for “Agreements Must Be Kept.” This
maxim is one of the most ancient foundations of law itself.? It is
inextricably connected to good faith.®> Without it, the tools of law—words
and agreements—become empty and entire social edifices collapse.
Nations cannot work together nor commerce flourish without confidence in
the integrity of promises. International stability and development at every
level of society, including addressing poverty, depend on this principle.

In The Road to Dignity by 2030: Ending Poverty, Transforming All
Lives and Protecting the Planet, a Synthesis report of the Secretary-General
on the Post-2015 Sustainable Development Agenda, as part of the follow up
to the UN Millennium Summit, the “Rule of Law” is extolled as a necessary
element for development eight times.® Section 78 states explicitly, “[T]he
rule of law must be strengthened at the national and international level to
secure justice for all.”® Similarly, in the Report of the Open Working Group
of the General Assembly on Sustainable Development Goals, there are
numerous references to the importance of the Rule of Law.” For example,
Paragraph 12 of the Introduction states explicitly: “Good governance and
the rule of law at the national and international levels are essential for
sustained, inclusive and equitable economic growth, sustainable
development and the eradication of poverty and hunger.”®

If good faith efforts to fulfill promises and obligations are not part of a
culture, then the Rule of Law will never gain traction. Without the culture,
words become empty shells; raw power rules. The most powerful must set
an example. We live in an age where local cultures are dramatically
impacted by world culture. World culture is led by the most powerful.
Only when those empowered to choose to obey the law demonstrate
commitment to obeying it does it become publicly apparent that the value
of the Rule of Law is precious.” When the powerful flaunt their legal
obligations—when their promises are not treated as binding them—infusing
the Rule of Law at the most local level becomes problematic.

Ending poverty requires promotion of the Rule of Law, just as global
security requires the Rule of Law. This article will highlight one very
specific yet important area where greater public advocacy by all institutions
and individuals concerned with ending poverty, protecting the climate, and
living in a peaceful world should be concerned. Promises made regarding
nuclear weapons must be kept.

When confidence in the promises of the most powerful promises
wanes, the integrity of international order itself is compromised. The
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effective addressing of numerous specific issues, which require law and
cooperation, becomes shadowed by uncertainty and lack of trust, and the
consequential diminution of political will. When promises addressing the
most existential threat to the very survival of humanity itself are ignored,
not followed in good faith, or even addressed without engendering
confidence in the sufficiency of commitments to fulfill obligations, how can
the nations of the world expect to rely on promises relating to issues of
lesser consequence?

The state with the most power and influence, the United States, sets an
example. The world today is faced with a set of issues with global impact
that require new levels of cooperation and trust to be adequately addressed.
These issues include protecting the climate, oceans, and rainforests;
eliminating poverty; controlling pandemic diseases; fighting terrorism;
ensuring stable financial markets; and integrating cyber security. Without
coherence in meeting the most salient challenge, how will there be
appropriate cooperation in the others?

I.  SIGNIFICANCE OF NUCLEAR WEAPONS

Nuclear weapons pose a unique existential threat to human survival.
There are only nine states with nuclear arsenals: The United States and
Russia, which together possess over 95% of the world’s nuclear weapons,
as well as the United Kingdom, France, China, India, Pakistan, Israel, and
North Korea. Recent studies indicate that an exchange of less than 1% of
the over 16,000 weapons in today’s arsenals would discharge sufficient
atmospheric debris to degrade agriculture at an unprecedented scale,
causing billions of deaths from famine.”® Could civilization survive such a
catastrophe?

The United States Atomic Energy Commission has explained how
thermonuclear weapons differ qualitatively from conventional weapons:

[I7t differs from other bombs in three important respects: first, the amount

of energy released by an atomic bomb is a thousand or more times as great

as that produced by most powerful TNT bombs; second, the explosion of

the bomb is accompanied by highly-penetrating, and deleterious, invisible

rays, in addition to intense heat and light; and third, the substances which

remain after the explosion are radioactive, emitting radiations capable of
producing harmful consequences in living organisms.*

Environmentalists usually, but not always, ignore the obvious. The
World Commission on the Environment and Development stated bluntly:

The likely consequences of nuclear war make other threats to the

environment pale into insignificance. Nuclear weapons represent a

qualitatively new step in the development of warfare. One thermo-nuclear
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bomb can have an explosive power greater than all the explosives used in

wars since the invention of gunpowder. In addition to the destructive

effects of blast and heat, immensely magnified by these weapons, they
introduce a new lethal agent—ionizing radiation—that extends lethal
effects over both space and time.*?

General Lee Butler, ex-Commander of the Strategic Air Command of
the United States, expressed “a growing alarm that despite all of the
evidence, we have yet to fully grasp the monstrous effects of these
weapons, that the consequences of their use defy reason, transcending time
and space, poisoning the earth and deforming its inhabitants.”™ His
personal testimony should no longer be ignored:

Over the last 27 years of my military career, | was embroiled in every
aspect of American nuclear policy making and force structuring, from the
highest councils of government to nuclear command centers; from the
arms control arena to cramped bomber cockpits and the confines of
ballistic missile silos and submarines. | have spent years studying nuclear
weapons effects; inspected dozens of operational units; certified hundreds
of crews for their nuclear mission; and approved thousands of targets for
nuclear destruction. | have investigated a distressing array of accidents
and incidents involving strategic weapons and forces. . . . As an advisor to
the President on the employment of nuclear weapons, | have anguished
over the imponderable complexities, the profound moral dilemmas, and
the mind-numbing compression of decision making under threat of nuclear
attack. | came away from that experience deeply troubled by what | see as
the burden of building and maintaining nuclear arsenals; the increasingly
tangled web of policy and strategy as the number of weapons and delivery
systems multiply; the staggering costs; the relentless pressure of
advancing technology; the grotesquely destructive war plans; the daily
operational risks; and the constant prospect of a crisis that would hold the
fate of entire societies at risk."

II. COMMITMENTS MUST BE KEPT

General Butler’s concern is amplified by eyewitness testimony from
Hiroshima.®® The extensive evidence presented on the unacceptable
humanitarian consequences of nuclear weapons at recent conferences
hosted by Norway, Mexico and Austria,'® along with the numerous human
and computer errors that brought the world to the edge of catastrophe,
highlight the daily risk under which we live."” This evidence underscores
why nuclear weapon states have made many commitments to rid the world
of these horrific devices. John Burroughs, Executive Director of Lawyers
Committee on Nuclear Policy, has set forth the most salient in recent
remarks at an international conference in Chile, Were Nuclear Weapons
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Born Illegal?®® However, the commitments of some nuclear states
(including the U.S.), made in the most solemn of forums, remain
substantively outside the realm of public debate and political discourse;
they remain dramatically overshadowed by persistent concerns regarding
the proliferation of the weapons to distrusted states. With the exception of
the laudable achievement of substantial quantitative cuts in the nuclear
arsenals of the United States and Russia under the START Treaties, ™
commitments to obtain universal nuclear disarmament remain largely
unfulfilled—confidence in such promises is endangered.”

A. Background of Commitments

In the United States Constitution, the Supremacy Clause states that
treaties are the “supreme Law of the Land,”* so their significance should
not be underestimated. Despite the legal status of treaties, adjudicative
enforcement of their terms can be deferred to the political branches of
government, primarily the executive branch based on a separation of
powers theory: “A treaty is, of course, ‘primarily a compact between
independent nations. ... [Thus, it] depends for the enforcement of its
provisions on the interest and the honor of the governments which are
parties to it.””* Thus, when the Marshall Island brought suit in U.S.
District Court demanding specific performance of Nuclear Nonproliferation
Treaty obligations to pursue negotiations to obtain nuclear disarmament, the
Court dismissed the claim on jurisdictional grounds. The Court found the
complaint to raise fundamentally non-justiciable political questions
constitutionally committed to the Executive Branch based on Article II,
Section 2, of the Constitution.*®

It is dishonorable for the United States’ to fail in demonstrating the
gravity of keeping promises relating to the existential survival of
civilization in the form of a solemn treaty such as the Nuclear Non-
Proliferation Treaty. Promoting international peace and security through
the Rule of Law is inarguably in its interest. But more fundamentally,
ending the threat posed by nuclear weapons is in its supreme interest.
Recognizing this truth dates back many decades.?

The Cuban Missile Crisis raised awareness of the dangers of nuclear
weapons—in both corridors of power in the Soviet Union and United
States. Negotiations to address the threat resulted in the Nuclear Non-
Proliferation Treaty (NPT), wherein the U.S., Russia, the UK, China, and
France are listed as the only States within the Treaty’s definition as
“nuclear-weapon” States.”> The Treaty entered into force March 5, 1970. It
was ratified by a Senate vote of 83-15 on March 3, 1969. President Richard
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Nixon singed the ratification documents for the Treaty in November,1969.
It is the Supreme Law of the Land. Thomas Graham, Jr., who led the U.S.
negotiating team at the 1995 Review and Extension Conference of the NPT,
states:

In exchange for a commitment from the nonnuclear weapon states (today,
some 182 nations) not to develop or otherwise acquire nuclear weapons
and to submit to international safeguards intended to verify compliance
with the commitment (Article 2), the NPT nuclear weapon states promised
unfettered access to peaceful nuclear technologies (e.g. nuclear power
reactors and nuclear medicine; Article 4), and pledged to engage in
disarmament negotiations aimed at the ultimate elimination of their
nuclear arsenals (Article 6).%°

The disarmament portion of the bargain is embodied in Article VI of
the NPT, which states, in its entirety, as follows:

Each of the Parties to the Treaty undertakes to pursue negotiations in good

faith on effective measures relating to cessation of the nuclear arms race at

an early date and to nuclear disarmament, and on a treaty on general and

complete disarmament under strict and effective international control.?’

This is not precatory language, but operative duties requiring good
faith compliance. Good faith duties are based in objective reasonableness.?
Good faith estops a bound party from acting inconsistently with its
commitments.?

The International Court of Justice (ICJ) has interpreted the NPT
unanimously concluding that “[t]here exists an obligation to pursue in good
faith and bring to a conclusion negotiations leading to nuclear disarmament
in all its aspects under strict and effective international control.”*

The ICJ explicitly stated that Article VI entails “an obligation to
achieve a precise result—nuclear disarmament in all its aspects—by
adopting a particular course of conduct, namely, the pursuit of negotiations
on the matter in good faith.”® This is a duty that compels results. This
advisory opinion from the ICJ goes beyond mere conduct viz-a-viz good
faith negotiations, but specifically articulates an “obligation to pursue and
to conclude negotiations.”® The ICJ said that “fulfilling the obligation
expressed in Article VI. . .. remains without any doubt an objective of vital
importance to the whole of the international community today.”* Article
VI is the “only treaty provision in which the nuclear-weapon States (NWS)
have undertaken a legal obligation to negotiate disarmament agreements.”*
This Article could be considered “the single most important provision of the
treaty. . . . from the standpoint of long-term success or failure of the goal of
proliferation prevention.”*
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B. Duty to Fulfill One’s Obligations

The duty to fulfill Article VI, as stated by the ICJ advisory opinion, has
been largely ignored by the nuclear weapon states;* yet they have pledged
specific ways of fulfilling the duty in review conferences of the Treaty.
Some background information is needed to understand this nuance.

During the negotiation process that eventually created the NPT, several
prominent non-nuclear weapons states (NNWS), including Germany, Italy,
and Sweden, refused to allow the Treaty to become permanent. Instead,
these NNWS ensured that Article X of the Treaty would be reviewed after
twenty-five years, and at that time the Treaty would either be extended for a
fixed period, indefinitely extended, or terminated. The Treaty was entered
into force in 1970, while its Review and Extension Conference occurred in
1995. Many NNWS were extremely dissatisfied with the progress on NWS
disarmament. The NNWS bargained and made it clear they rejected the
notion that the inequity of a dual, global system of nuclear haves and have-
nots should continue indefinitely. Instead, they negotiated a Statement of
Principles and Objectives for Nuclear Nonproliferation and Disarmament,
which “politically if not legally, condition[ed] the extension of the
[T]reaty.”® The Statement pledged to accomplish changes, including: (1)
completing a Comprehensive Test Ban Treaty (CTBT) by the end of 1996;
(2) reaffirming the commitment to pursue nuclear disarmament; and (3)
commencing negotiations for a treaty to stop production of nuclear bomb
materials.*®

The bargain to extend the NPT essentially articulated a good faith
manner in which the disarmament duties could be fulfilled. The extended
NPT centered on a strengthened review process with almost annual
preparatory conferences and a rigorous review every five years.* Five
years later in 2000 at the first Review Conference, all 187 States parties to
the Treaty agreed on thirteen practical steps aimed at advancing the
commitment to lower the salience of nuclear weapons in policies,
reinforcing nonproliferation measures, and moving toward the elimination
of nuclear weapons.”® Pursuant to the standards of duty interpretation under
treaties as set forth in the Vienna Convention on Treaties, fulfillment of
these steps would indicate good faith compliance with Article VI
disarmament duties of the NPT; a failure to do so brings into serious
question good faith compliance.

C. Further Affirmation of Commitments

The NPT Review Conference of 2005 produced no new disarmament
commitments and was considered a setback for arms control,
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nonproliferation, and disarmament by experts.* At the successful 2010
NPT Review Conference,”” an “action plan” was adopted that included
twenty-two further concrete disarmament actions after reaffirming the
commitments of 2000.” It clearly stated that a world free of nuclear
weapons is the primary goal of nuclear disarmament.** It is noteworthy that
all the States parties to the NPT, which is—every nation in the world except
India, North Korea, Israel, and Pakistan, also agreed to convene a
conference to advance the achievement of a Middle East free of weapons of
mass destruction.®  This commitment, like many others, remains
unfulfilled. These commitments, specific and measurable, from 2000 and
2010, have not been substantially achieved; they would require changes in
doctrine, policy, and implementation by the nuclear weapon states. As
stated by the well-respected Austrian diplomat, Alexander Kmentt:

These changes have been promised in successive NPT review conferences,

but have not happened and do not appear to be being pursued with

determination. The continued reliance by nuclear-weapon states on

nuclear weapons until an unspecified point in the future is seen as

contradictory to the spirit and letter of agreed nuclear disarmament

commitments and obligations.*®

In addition to the nuclear disarmament commitment under Article VI of
the NPT and the numerous unfulfilled specific commitments made at the
Review Conferences, we cannot ignore the dictates of International
Humanitarian Law regarding nuclear weapons. In fact, the state parties to
the NPT specifically acknowledged that this body of law applies to nuclear
weapons.”’

[11. INTERNATIONAL HUMANITARIAN LAW®

The ICJ, when addressing the legality of the use or threat of use of
nuclear weapons, unequivocally stated that the rules of armed conflict,
including humanitarian law, prohibit the use of any weapon that is: likely to
cause unnecessary suffering to combatants; incapable of distinguishing
between civilian and military targets; violates principles protecting neutral
states (e.g., through fall-out or nuclear winter); not a proportional response
to an attack; or that does permanent damage to the environment. Under no
circumstance may states make civilians the object of attack, nor can they
use weapons that are incapable of distinguishing between civilian and
military targets. These limitations continue to hold regardless of whether
the survival of a state acting in self defense is at stake. For this reason, ICJ
President Bedjaoui stated in forceful terms that the Court’s inability to go
beyond its statement “can in No way be interpreted to mean that it is leaving
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the door ajar to the recognition of the legality of the threat or use of nuclear
weapons.”™® He emphasized his point by stating that nuclear weapons are
“the ultimate evil and destabilize humanitarian law[,] which is the law of
the lesser evil. The very existence of nuclear weapons is therefore a major
challenge to the existence of humanitarian law. . . .

Judge Weeramantry,” in a dissenting opinion, posed some questions
about the dictates of public conscience and the consequences of using of
nuclear weapons. The following is a list of his questions:

1. Is it lawful for the purposes of war to induce cancers, keloid growths

or leukemias in large numbers of the enemy population?

2. lIs it lawful for the purposes of war to inflict congenital deformities and

mental retardation on unborn children of the enemy population?

3. Is it lawful for the purposes of war to poison the food supplies of the

enemy population?

4. ls it lawful for the purposes of war to inflict any of the above types of

damage on the population of countries that have nothing to do with the

quarrel leading to the nuclear war?*?

Although the Court could not rule that under every circumstance the
use or threat of use of a nuclear weapon is illegal—especially if a state’s
very survival is at stake—the Court affirmed the overarching International
Humanitarian Law (IHL) duty, stating in relevant part:

A threat or use of nuclear weapons should also be compatible with the

requirements of the international law applicable in armed conflict,

particularly those of the principles and rules of international humanitarian
law, as well as with specific obligations under treaties and other
undertakings which expressly deal with nuclear weapons; It follows from

the above-mentioned requirements that the threat or use of nuclear

weapons would generally be contrary to the rules of international law

applicable in armed conflict, and in particular the principles and rules of
humanitarian law.>®

IV. COOPERATION AND RULE OF LAW GLOBAL CHALLENGES

Nuclear weapons, much like the planet’s climate stability, pose an
existential threat to humanity. Both require cooperation and the Rule of
Law to be adequately addressed. Thus, trust in the keeping of promises is
imperative. It is important to grasp the full exert of these threats in an
empirical manner.

If the public knew simple facts about nuclear weapons, policies would
likely change.™ If just one, solitary detonation of a 10-kiloton bomb (half
the size of the bomb dropped on Nagasaki; or the size of the largest bomb
tested by North Korea to date) over the air of one, solitary U.S. city, the
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devastation would be horrific.”> By comparison, if a 5-megaton nuclear
weapon—the size of a warhead currently deployed on China’s
intercontinental ballistic missiles—were exploded over an urban
population, it would surpass imagination.®® Admiral Stansfield Turner,
former Director of the United States Central Intelligence Agency, illustrated
the effects of a nuclear explosion:

The fireball created by a nuclear explosion will be much hotter than the

surface of the sun... and it will be hundreds or thousands of times

brighter than the sun at noon. If the fireball is created by the detonation of

a 1-MT [megaton] nuclear weapon, for example, within roughly eight- to

nine-tenths of a second each section of its surface will be radiating about

three times as much heat and light as a comparable area of the sun
itself . . .. This flash of incredibly intense, nuclear driven sunlight could
simultaneously set an uncountable number of fires over an area of close to

100 square miles.”’

But the most surprising effect of a detonated nuclear bomb is not the
blast itself. As stated in a U.S. National Academy of Sciences study, “the
primary mechanisms for human fatalities would likely not be from blast
effects, not from thermal radiation bums [sic], and not from ionizing
radiation, but, rather, from mass starvation.”*® Nuclear weapons destruction
of agricultural production can no longer be ignored.” For example, China
would rapidly be unable to feed its population even if it was not a party to
the nuclear exchange.®

Threats posed by a failure to cooperate and utilize the Rule of Law in
dealing with climate protection similarly challenge our capacity to grasp the
consequences of failure. Sea levels are expected to rise between seven and
twenty-three inches (eighteen and fifty-nine centimeters) by the end of the
century, and continued melting at the poles could add between four and
eight inches (ten to twenty centimeters).”® The pH of seawater has
remained steady for millions of years. Before the industrial era began, the
average pH at the ocean surface was 8.2. Today it is about 8.1. Emissions
could reduce surface pH by another 0.4 units in this century and by as much
as 0.7 units beyond 2100. We are hurtling toward an ocean different than
the earth has known for more than 25 million years. Marine animals will
find it harder to build skeletons, construct reefs, or simply to grow and
breathe.®® Floods and droughts will become more common. Rainfall in
Ethiopia, where droughts are already common, could decline by ten percent
over the next fifty years.®

Climate change will also wreak havoc in other ways. Some scientists
belive that the concurrence of deforestation, climate change, and land-use
changes will result in a dire scenario in which current trends in livestock,
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agriculture, logging expansion, fire and drought could destroy or severely
damage 55% of the Amazon rainforest by 2030.% Without the health of
Earth’s “lungs,” as the rainforests are regarded, we lose critical ability to
absorb carbon dioxide, thereby expediting the rate of climate change
moreover. Additionally, hurricanes and other storms are likely to become
stronger,®® and more diseases will spread (e.g. malaria carried by
mosquitoes).®® These two challenges cannot be ignored—they share the
requirement of heightened levels of trust and confidence amongst nations in
the fulfillment of commitments, especially those made in treaties.

V. CONCLUSION: ALWAYS RETURN TO GOOD FAITH

In light of these threats, let us review duties relating the standard upon
which trust is based—good faith—as set forth in The Restatement of Law
of Contracts:

Good faith performance or enforcement of a contract emphasizes
faithfulness to an agreed common purpose and consistency with the
justified expectations of the other party; it excludes a variety of types of
conduct characterized as involving “bad faith” because they violate
community standards of decency, fairness or reasonableness.... A
complete catalogue of types of bad faith is impossible, but the following
types are among those which have been recognized in judicial decisions:
evasion of the spirit of the bargain, lack of diligence and slacking off,
willful rendering of imperfect performance, abuse of a power to specify
terms, and interference with or failure to cooperate in the other party’s
performance.®’

Despite these legal obligations and the commitment by U.S.
Presidents,”® a New York Times article by William J. Broad and David E.
Sanger revealed that the United States plans to spend between $900 billion
and $1.1 trillion to “modernize” its nuclear arsenal.® This indicates no
long-term plan to achieve nuclear disarmament and will dramatically
diminish confidence in promises to achieve what President Obama called
the “peace and security of a world without nuclear weapons.”’® But most
tragically, it will also stimulate similar conduct inimical to progress in
fulfillment of Article VI, disarmament obligations by other nuclear weapon
states.

Such actions in the geopolitical realm have enormous impact across the
entire range of issues that require global cooperation. The World Economic
Forum has identified such geopolitical relations as having an adverse effect
on progress on key issues in the global development agenda.” “A serious
breakthrough in the environmental negotiations requires trust because
countries have to do something together at a cost,” World Economic Forum
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managing director Espen Barth Eide stated, adding that “[g]eostrategic
competition takes away that trust.”"?

Presently, we have a serious need for global cooperation to address
core development issues. To accomplish these goals, trust, cooperation,
and the Rule of Law are required. This requires the keeping of promises.

The promise to pursue a world without nuclear weapons has been
made. Fulfillment of this promise by negotiating a legal instrument has
been advised by the ICJ. Fulfillment of this promise by specific practical
steps has been agreed under the NPT. Yet, neither substantial fulfillment of
the specific steps nor commencing negotiations on elimination have been
accomplished. Thus, the world is faced with a very serious problem.

We have focused on the United States in this article, but it must be
emphasized that every state with nuclear weapons is presently either
modernizing or expanding their arsenals, or doing both in contravention of
the obligation to work toward elimination. Lawyers have a duty to use their
skills to analyze legal obligations and advocate for their fulfillment.
Bankers have an obligation to ensure a sustainable and just economic order.
But as global citizens, we all have a duty to press our governments to
answer this question:

Given that over 130 nations in the United Nations have called for
commencing negotiations on a treaty eliminating nuclear weapons;” given
that good faith compliance with promises is a duty we all recognize and that
nuclear weapons pose an enormous threat to trust and cooperation needed in
S0 many areas; and given that negotiating a legal instrument or instruments
that lower the political value of these horrific devices, leading to their
universal, legal, verifiable, and enforceable elimination will take time and
enormous effort, is it not the time now to commence the process of
negotiating for a safer, saner world?
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