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Mr. SHAYS. Thank you, Ambassador, for your very thoughtful
statement. We appreciate it.
Mr. Spring.

STATEMENT OF BAKER SPRING

Mr. SPRING. Thank you, Mr. Chairman. Obviously, this is a
pressing topic, and I very much commend the subcommittee for
holding such a timely hearing. Along with the related issue of ter-
rorism, I don’t think that there is any more important security
problem facing the United States than this today.

I would like to focus my remarks on the recommendations of the
U.N. Commission on Weapons of Mass Destruction. You have heard
from Dr. Blix earlier, and I think that it is worth the time of the
committee to at least assess some of the more important rec-
ommendations, at least that I found in the Commission’s report.

Let me say that I think that it is essentially a mixed bag. There
are some recommendations in the Commission report that I think
are very positive and valuable with regard to what U.S. policy
should be toward nuclear nonproliferation, as well as potentially
other weapon of mass destruction, but I think that there are others
that could muddy the waters and make it more difficult to move
forward, so I just want to itemize those, both on the positive and
negative side of the ledger.

First, I think that the Commission was absolutely correct in say-
ing we need to focus on the underlying motivations that cause
countries to try to pursue weapon of mass destruction and nuclear
weapons, in particular. Getting at that dynamic to me I think is
at the heart of the problem. That suggests a two-track approach to
nonproliferation, one that is the NPT track that is global in nature,
and the second track that looks at the regional issues that I think
are coming to the fore, particularly in this era, in order to address
those underlying security concerns that would drive nuclear pro-
liferation.

The second is one that has been addressed by this hearing in de-
tail, also addressed by the Commission report, which is the special
threat posed by terrorists with weapon of mass destruction, and
again particularly nuclear weapons. In that particular case I think
the real risk is, if they get them, the propensity to use them is
much higher than for states, for reasons that are unique to terror-
ist organizations.

Another positive recommendation of the Commission report is
very much related to the first issue I raised, which is this regional
dimension. The Commission report addresses that, particularly in
the hard cases of Iran and India and Pakistan. In this section of
the report I wish they had spent a little more time on North Korea.
They did that in other sections, but I think that is to be com-
mended.

Continuing the Russian-U.S. nuclear arms control process, the
United States is continuing to do that, and I think supporting the
administration in its engagements with Russia which occurred ear-
lier this month, as I understand it, regarding the future of start,
for example, is important.
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Maintaining high standards on controlling fissile material and
making sure that those control mechanisms are effective is very
important, in my view.

Let me deal with what I think are some of the problematic ele-
ments of the Commission’s report, which was also addressed by
Ambassador Graham.

The temptation to move directly to comprehensive nuclear disar-
mament I think is wrong headed. What they are basically saying
is that we are having trouble in the nonproliferation regime; let’s
move the goalpost farther down the field in the hope that we would
somehow achieve those goals more quickly. I think that is sort of
convoluted logic and I think it carries some very significant secu-
rity risks for the United States.

The importance of the Nation state system—I think that the
Commission pays too little credit to nations to make decisions re-
garding their own security, and in this case particularly the United
States. The Commission makes recommendations that would con-
cede to the United Nations Security Council greater powers than
I think that they really should be exercising in terms of making de-
cisions about when a threat is present and what we would do about
that in the case of the United States as an individual nation.

Pursuing no first use policies, as well as granting broader nega-
tive security assurances—I believe that the idea of the United
States providing security assurances on the positive side, as we
have done with some problematic states in the past vis-a-vis pro-
liferation, like South Korea and Taiwan, are very important. And
modernizing our nuclear arsenal to make sure that those security
assurances are effective is very important.

The same thing goes with regard to withdrawing U.S. nuclear
weapons from foreign soil, in this case particularly NATO Europe.
That is part of our essential security relationship with our NATO
allies. I don’t think that we should compromise on that in the con-
text of hoped-for nonproliferation or, more particularly, arms con-
trol goals.

The Comprehensive Nuclear Test Ban Treaty—I believe very
strongly that we have to modernize our nuclear force to make it ef-
fective in the current environment. We have a hold-over deterrent
from the cold war. I think we need to look at making sure that
force is safe, reliable, and effective, and I think the comprehensive
test ban treaty is a problem with that.

De-alerting nuclear weapons has the same problem.

The one that I object to the most is the idea that defensive sys-
tems like missile defense systems are effectively in the same cat-
egory as weapon of mass destruction, as they were treated in an
intertwined fashion in the Commission’s report. They are fun-
damentally different, and I think we should treat them that way.

So I think that the subcommittee should look at the rec-
ommendations of the Commission with a discriminating eye.

Thank you, Mr. Chairman.

[The prepared statement of Mr. Spring follows:]
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Mr. Chairman, I am honored to have the opportunity to testify before your
Subcommittee. The challenge to the national security of the United States posed by the
proliferation of weapons of mass destruction, and nuclear weapons in particular, along
with the related challenge presented by terrorism, should be of supreme concern to
Congress. Thus, this is a timely and important hearing.

Earlier in this hearing, the Subcommittee heard from Dr. Hans Blix. Dr. Blix has
served as the chairman of an international commission recommending approaches to
countering the proliferation of weapons of mass destruction. The report of the Weapons
of Mass Destruction Commission (hereafter referred to as the Commission), entitled
Weapons of Terror: Freeing the World of Nuclear, Biological, and Chemical Arms, was
released on June 1. Given the seriousness of this report and the attention it has drawn, I
think it will be useful to focus my remarks on some of the more important
recommendations of the Commission. In keeping with the topic of this hearing, I will
limit my remarks to the issue of nuclear proliferation.

The recommendations of the Commission, specifically as they relate to the topic
of nuclear proliferation, constitute a mixed bag of approaches. Some of the
recommendations are valuable and will point the U.S. government in the right direction.
Others, while well-intended, will not serve the cause of nuclear nonproliferation well. It
is therefore important that Congress view the Commission’s recommendations with a
discriminating eye.

VALUABLE RECOMMENDATIONS

There are five recommendations in the Commission report that make a solid
contribution to the shared cause of nuclear nonproliferation. These are recommendations
Congress would be wise to incorporate into U.S. nuclear nonproliferation policy.

Focus on the underlying motivations that drive nuclear proliferation. Among
the Commission’s recommendations regarding proliferation generally is one that states
should pursue policies “designed to ensure that no state feels a need to acquire weapons
of mass destruction.” In the area of nuclear weapons in particular, this recommendation
is pertinent. It recognizes that broader requirements for security cannot be separated
from matters related to nuclear proliferation. Nuclear nonproliferation policy must take
account of the circumstances that lead states to pursue nuclear weapons in the first place.

This recognition has driven The Heritage Foundation to undertake a series of
studies, related to stability in regional settings that are presumed to be proliferated with
nuclear weapons, by using the game tool. These studies do not necessarily assume that
nuclear proliferation is inevitable. Rather, they are an attempt to provide a means to
understand the value or lack of value of nuclear weapons in addressing broader security
concerns by proliferating states in these regional settings. The focus is more on matters
of use and nonuse rather than possession.
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By implication, the Commission’s recommendation regarding the underlying
desire for nuclear weapons suggests a two-track policy for addressing nuclear
proliferation. The first track is represented by the global nuclear nonproliferation regime
derived from the Nonproliferation Treaty (NPT). The second track is represented by
efforts at regional security arrangements that will dampen the appetite for nuclear
weapons and pave the way for realization of the goal of the NPT, which is just five states
possessing nuclear arms.

Address the special threat posed by terrorist organizations attempting to
acquire nuclear arms. The Commission report pays special attention to the threat posed
by terrorist organizations that are seeking nuclear weapons. Since there is compelling
evidence that terrorist organizations are working to obtain nuclear weapons and other
weapons of mass destruction, this emphasis is warranted. Given the experience with
September 11, it is also clear that terrorist organizations, compared to states, are more
likely to use any such weapons that they obtain.

The Commission specifically recommends working on measures for preventing
terrorists from obtaining the fissile material necessary to build a weapon and assembled
weapons. At the heart of these measures is strengthened procedures for insuring the
physical protection of fissile material and weapons by the states that possess them. To its
credit, the Bush Administration is already promoting these measures, both multilaterally
and with individual states. It provided leadership at the United Nations Security Council
to obtain approval of United Nations Security Council Resolution 1540. Further, it is
working with the states of the former Soviet Union under the Cooperative Threat
Reduction Program. As you know, Congress has provided essential support to the Bush
Administration in this effort.

Address the regional dimension of the nuclear proliferation problem. The
Commission also paid special attention to the regional dimension of the nuclear
proliferation problem. Appropriately, it has focused on the Middle East and South Asia
regions. Clearly, the U.S. and other states need to pay attention to the special
proliferation problems presented by India, Iran, and Pakistan. On the other hand, the
Commission, in my view, should have considered the special problem presented by North
Korea more thoroughly in this section of its report. The Bush Administration and
Congress are already focused on the problem cases of India, Iran, Pakistan, and North
Korea. In fact, efforts by the U.S. and Great Britain on this front have led to a
breakthrough with the government of Libya in acknowledging its possession of
production components for building nuclear weapons and agreeing to divest itself of
these components.

The Commission’s primary recommendation is to strengthen the process for
adopting and implementing nuclear weapons—free zones in relevant regions. While this
recommendation is appropriate in certain instances, it must be supplemented by an effort
that focuses on the issues surrounding the use of nuclear weapons as much as it focuses
on their mere possession. This means stepping up the effort in the second track of the
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two-track policy I described earlier by engaging in broader discussions of regional
security.

Continue the U.S.—Russian nuclear arms control process. The Commission’s
report places strong emphasis on the relevance of the U.S.—Russian arms control process
to nonproliferation. There is no doubt that the U.S.—Russian process is relevant. The fact
that U.S. and Russian negotiators met here earlier this month to discuss the future of the
Strategic Arms Reduction Treaty (START) indicates that both the Bush Administration
and the Russian government understand this linkage. Congress would be well-advised to
support the efforts of the Bush Administration in these talks.

The Commission, however, is rather stingy in its acknowledgment of the
considerable progress that the U.S. and Russian governments are making toward reducing
their nuclear forces. The Commission uses the phrase “disarmament in disarray” too
easily. It also takes an explicitly anti-American stance in this regard, charging that the
U.S. is “less interested in...treaty making that it was during the Cold War.”

In fact, strategic arms control is not in disarray. During the Cold War, despite
what the Commission sees as a greater willingness by the U.S. to engage in arms control,
strategic nuclear forces in both the U.S. and the Soviet Union were growing rapidly.
Today, the U.S. and Russia are on a path to reducing their strategic nuclear forces to
between 1,700 and 2,200 warheads each under the Strategic Offensive Reductions Treaty
(SORT) or Moscow Treaty. It is unequivocally the case that the U.S. and Russia are
meeting their obligations under Article VI of the NPT.

Maintain high standards for the handling of fissile material and nuclear
weapons. Physical protection measures for fissile material and nuclear weapons are a
matter of great concern to the Commission. This is appropriate. Nobody wants to see the
chain of custody over fissile material or nuclear weapons break down, other than the
terrorist organizations that will use criminal means to obtain nuclear weapons.

The Commission rightly points to the need to insure that the people who are
responsible for managing and executing these physical protection measures are both
reliable and technically competent. Congress would be well-advised to use its oversight
responsibilities to ensure that the system for investigating the backgrounds of individuals
who are recruited for these sensitive jobs in the U.S. nuclear sector is strong and that they
are given continuous training in their careers. Assuring the physical security of the
nuclear materials and weapons in the U.S. should be among Congress’s highest priorities.

MISGUIDED RECOMMENDATIONS

Unfortunately, the Commission report also makes a number of recommendations
that will not serve the nonproliferation cause. In these cases, Congress would be wise to
set the recommendations aside and not incorporate them into U.S. nuclear
nonproliferation policy. On this basis, the specific stances that both the Bush
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Administration and Congress should take regarding U.S. nonproliferation policy that step
away from the Commission’s recommendations are as follows.

Do not attempt to proceed directly to comprehensive nuclear disarmament.
As the title of the Commission’s report makes clear, its recommendations are focused
more on outlawing weapons of mass destruction, and most specifically nuclear weapons,
than on nonproliferation. While the issues of nonproliferation and abolition are related,
they should proceed sequentially. The framers of the NPT did not intend for the treaty to
be an abolition treaty. If that had been their intention, they would have drafted a treaty
that outlaws nuclear weapons. They did not do so because they recognized that a treaty
outlawing nuclear weapon was too ambitious an undertaking at that time.

Given that the treaty’s goal of nonproliferation has still not been realized over 35
years later, their caution was well-founded. It is clear that the relationship between
nuclear nonproliferation and nuclear abolition is one of sequential timing. The NPT’s
more immediate goal of limiting the world to five designated states possessing nuclear
weapons should be the focus of attention. The Commission, however, applies the
convoluted logic that the goals for nuclear arms control will be more attainable if the goal
posts are moved farther away.

The Commission’s emphasis on disarmament over nonproliferation would also
put nuclear arms control on a dangerous path. The Commission draws explicit ties
between its stated goal of outlawing nuclear weapons and existing treaties outlawing the
other two categories of weapons of mass destruction: biological and chemical weapons.
Therefore, it is critical that this Subcommittee recognizes the implications of the
approach recommended by the Commission.

The Convention on the Prohibition of the Development, Production and
Stockpiling of Bacteriological (Biological) and Toxin Weapons and on Their Destruction,
for example, entered into force in 1975. The U.S. is a party to the treaty and long ago
dismantled its arsenal of biological weapons. Nevertheless, biological weapons still exist
in the world today, and the U.S. was subject to limited attacks with biological agents in
1984, 2001, 2003, and 2004. If the U.S. goes down the path of nuclear disarmament
recommended by the Commission, it is all but certain that the U.S. will wind up
possessing no nuclear weapons while other states and non-state actors will continue to
possess them. This outcome is completely at odds with the requirements for U.S.
security now and in the future. The U.S. should not pursue nuclear disarmament until
nuclear weapons are no longer necessary to protect its national security.

Do not apply nonproliferation policy in a way that attempts to override the
nation-state system and state sovereignty. The Commission denigrates the right of
states to take steps, including the use of force, to defend themselves. It would leave it to
the United Nations Security Council to determine when a state is sufficiently threatened
to take steps in its own defense. It misinterprets Article 51 of the United Nations Charter
as defining the right of self-defense as a qualified right. Article 51, in fact, recognizes the
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right to self-defense as an inherent right. Self-defense is both a necessary attribute of
state sovereignty and a state’s obligation to its citizens.

Neither the U.S. nor any other sovereign state should cede to the United Nations
Security Council the authority to determine when it is threatened and what measures it
may take to meet any recognized threat. This is because the Security Council and other
institutions of the United Nations have no responsibility for or interest in defending the
security of any particular state and no’obligation to the citizens of that state. Just because
some United Nations bureaucrats want the power to override state sovereignty is no
guarantee that they would assume any commensurate responsibility. In short, they seek
power without responsibility or accountability.

This pertains to issues of nonproliferation and arms control as much as it does to
the use of force. Former Secretary of State George Shultz put it best in a speech he gave
before the Library of Congress in February 2004, when he stated:

First and foremost, we must shore up the state system. The world has
worked for three centuries with the sovereign state as the basic operating
entity, presumably accountable to its citizens and responsible for their
well-being. In this system, states also interact with each other to
accomplish ends that transcend their borders. They create international
organizations to serve their ends, not govern them.

Do not pursue a “no first use” policy or expand the granting of “negative
security assurances.” The Commission also recommends that the U.S. and other
nuclear weapons states adopt a no first use policy regarding nuclear weapons and expand
the granting of “negative security assurances” to non-weapons states. The first proposal
would have the U.S. and other nuclear weapons states pledge that they will never be the
first to use nuclear weapons. Theoretically, this would prohibit the use of nuclear
weapons because if all nuclear weapons states pledged not to use nuclear weapons first,
then no such state would be in a position to use this type of weapon. The second
proposal would have the U.S. and other nuclear weapons states enter into a treaty that
would prohibit these states from using or threatening to use nuclear weapons against a
non-weapons state.

Both recommendations are at odds with the requirement for deterrence. The U.S.
has been careful not to state categorically under what circumstances it might resort to the
use of nuclear weapons. This policy of constructive ambiguity is designed to enhance
deterrence and limit the opportunities for aggression. Further, the policies recommended
by the Commission assume that matters related to the use of nuclear weapons existin a
vacuum. History teaches that the opposite is true. Issues related to the use of nuclear
weapons are necessarily linked to issues related to the use of conventional weapons and
other types of weapons of mass destruction. For these reasons, the U.S. should continue
its policy of constructive ambiguity regarding the potential for the use of nuclear
weapons.
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Do not withdraw U.S. nuclear weapons from foreign locations where they are
currently present. It is assumed that the U.S. has a small number of tactical nuclear
weapons, in the form of gravity bombs, in Europe to support its NATO commitments.
The Commission recommends that the U.S. withdraw these weapons from Europe and
make a commitment not to deploy any type of nuclear weapon on foreign soil.

This recommendation is counterproductive. A major factor in limiting the
proliferation of nuclear weapons has been the alliance commitments the U.S. has made to
other states around the world. It is axiomatic that the pressure on Europeans, for
example, to obtain nuclear weapons will grow if the U.S. moves to withdraw the weapons
that are the means to counter nuclear blackmail or aggression. It is curious that the
Commission would focus such attention on the value of negative security assurances by
the U.S. to non-nuclear states, described above, while all but dismissing the value of the
positive security assurances the U.S. provides to its allies. The U.S. should not take steps
in either nonproliferation or arms control that are inconsistent with or call into question
the security commitments it has extended to its allies.

Do not ratify the Comprehensive Test Ban Treaty (CTBT) or curtail U.S.
nuclear weapons modernization efforts. The CTBT is a treaty of unlimited duration
that prohibits explosive tests of nuclear weapons. The Treaty will enter into force 180
days after its ratification by 44 specifically named states. Of those named states, 34 have
ratified it. Seven of the remaining ten have signed but not ratified it. Three have neither
signed nor ratified it. It is unlikely that the CTBT will ever enter into force.

The Commission recommends that the ten remaining states required for entry into
force, including the U.S., move quickly to ratify the CTBT. Further, it recommends that
states refrain from nuclear testing. Finally, it recommends that CTBT signatories seek
provisional entry into force of the Treaty.

President Clinton signed the CTBT on behalf of the U.S. in 1996. The Senate,
however, voted to reject ratification of the Treaty in 1999. The Senate took this action
because it recognized that a permanent prohibition on the testing of nuclear weapons
would jeopardize the safety, reliability, and effectiveness of America’s nuclear arsenal.

What was true in 1999 is true today. The fact is that the U.S. has a nuclear
arsenal that is left over from the Cold War. This is the case despite the fact that the
requirements for deterrence and the operational requirements for nuclear weapons are
different from the Cold War era. As modernization efforts are curtailed, the risk grows
that the U.S. nuclear arsenal will become ineffective in meeting projected needs. This
makes it imperative that the U.S. modernize its nuclear arsenal to adapt it to the
requirements of the post—-Cold War world. While there is no certainty that such
modernization efforts will require the resumption of explosive testing, it is very possible.

The evidence clearly leads to only one conclusion: U.S. ratification of the CTBT
would run counter to U.S. interests and could also jeopardize the security of U.S. allies
that depend on a modern and capable U.S. nuclear deterrent in the post—Cold War world.
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The continued safety and reliability of the U.S. nuclear arsenal might also require
the resumption of nuclear testing. First, nuclear testing has been used to discover
whether there is a fundamental problem with a particular weapon in the arsenal. The U.S.
has not conducted a test explosion since 1992. The longer this remains the case, the
higher the risk that the U.S. military will continue to field a nuclear weapon with an
undiscovered problem. Second, an explosive test might be required to certify that a fix to
a problem with a type of weapon that is discovered by means other than explosive testing
is In fact effective.

The Commission’s recommendation regarding provisional entry into force of the
CTBT is the most pernicious in this area. What it seeks to do is to marginalize the
Senate’s role in the treaty-making process. If the executive branch is able to select
treaties that the U.S. will consider as having entered into force without formal Senate
consideration and ratification, then the U.S. Constitution’s requirement for direct Senate
involvement in the treaty-making process will be rendered obsolete.

President Bush, for these and other reasons, has stated that the U.S. will not ratify
the CTBT. Both security and constitutional reasons make it clear that President Bush’s
position on this issue is the correct one. There is no compelling reason why the U.S.
should reverse its current position and ratify the CTBT and press for its entry into force.
Indeed, the focus should be on modernizing the U.S. nuclear arsenal to give it new
capabilities and make it more effective in meeting the security needs of the post-Cold
War world.

Do not “de-alert” U.S. nuclear weapons. The Commission asserts that
deployed U.S. strategic nuclear weapons are on “hair-trigger” alert. They are not. The
U.S. military has effective and redundant command and control systems to reduce to an
absolute minimum the likelihood that a weapon in the arsenal will be fired by accident or
without proper authorization. What the Commission recommendation would do is to
lengthen the time required to execute an authorized nuclear operation and thereby reduce
the operational effectiveness of the U.S. nuclear arsenal.

Thus, the Commission, at one level, proposes a solution that is in search of a
problem. Second, it would reduce the operational effectiveness of the U.S. nuclear
deterrent and simply assume that the reduction in effectiveness will have no adverse
impact on nonproliferation as would-be enemies seek to build capabilities to exploit the
weakness and U.S. friends look to build the means to fill the gap in overall nuclear
stability. Congress has a solemn responsibility to insure that the U.S. nuclear arsenal is
operationally effective. The Commission is all but demanding that Congress step away
from that responsibility.

Do not equate non-npuclear defensive systems, such as missile defense and
space systems, with nuclear weapons. Perhaps the most outrageous of the
Commission’s recommendations would have the U.S. curtail its non-nuclear missile
defense and space programs. First, it recommends that the U.S. “not consider the
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deployment of any kind of missile defense system without first attempting to negotiate
the removal of missile threats.” Second, it recommends that the U.S., along with other
states, “renounce the deployment of weapons in outer space.” By including these
recommendations in a report on “weapons of terror,” the Commission, perhaps
inadvertently, is equating these non-nuclear and defensive systems with weapons of mass
destruction. There is no justifiable reason to lump these two categories of weapons
together.

The Bush Administration and Congress are pursuing missile defense capabilities
in order to meet the most elemental defense needs of the American people and U.S.
friends and allies against attack. It is pursuing military capabilities in space because
space is already heavily militarized and weaponized and because the possession of these
capabilities dramatically increases the effectiveness of the U.S. military. Both defensive
and space systems will serve to lessen the appeal of weapons of mass destruction to states
and even non-state actors that might otherwise seek them by raising questions about their
potential effectiveness.

The Bush Administration and Congress are right to work to provide the U.S.
military with robust missile defense and space capabilities. Doing so will not only
improve the overall capability of the military to provide for national security in the post-
Cold War world, but also serve to reinforce long-standing U.S. goals for stopping the
spread of weapons of mass destruction generally and nuclear weapons in particular.

CONCLUSION

Mr. Chairman, the U.S. has had a long-standing interest in realizing the promise
of the NPT to limit the number of nuclear weapon states in the world to the five
recognized by the Treaty itself. Many recommendations have been put forward in the
past to realize this goal, and no doubt there will be additional recommendations in the
future. These recommendations must stand or fall on their individual merits. Just
because an idea is put forward for the stated purpose of limiting nuclear proliferation
does not mean that it necessarily serves that goal. In fact, many such proposals will
appear on the surface to further the goal of nuclear nonproliferation while in reality
serving to undermine progress in nonproliferation.

Dr. Blix’s Commission makes a number of recommendations that will make
valuable contributions to the attempts to realize the goal of nuclear nonproliferation, but
others have considerable surface appeal and only limited substantive merit. Congress
therefore should not treat the Commission’s report as a “take it or leave it” proposition.
It needs to discriminate between the various recommendations on the basis of their
individual contributions to the cause of nuclear nonproliferation.
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Mr. Chairman, consistent with House rules, I would like to describe The Heritage
Foundation for you and the Committee. The Heritage Foundation is a public policy,
research, and educational organization operating under Section 501(C)(3). It is privately
supported and receives no funds from any government at any level, nor does it perform
any government or other contract work.

The Heritage Foundation is the most broadly supported think tank in the United
States. During 2005, it had more than 275,000 individual, foundation, and corporate
supporters representing every state in the U.S. Its 2005 income came from the following
sources:

Individuals 63%
Foundations 21%
Corporations 4%
Investment Income 9%
Publication Sales and Other 3%

The top five corporate givers provided The Heritage Foundation with 2% of its
2005 income. The Heritage Foundation’s books are audited annually by the national
accounting firm of Deloitte & Touche. A list of major donors is available from The
Heritage Foundation upon request.

Members of The Heritage Foundation staff testify as individuals discussing their

own independent research. The views expressed are their own and do not reflect an
institutional position for The Heritage Foundation or its board of trustees.
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Mr. SHAYS. Thank you very much.
Mr. Granoff.

STATEMENT OF JONATHAN GRANOFF

Mr. GRANOFF. Thank you, Mr. Chairman.

First I want to extol not only your virtue of courage but your ex-
traordinary endurance, and I would like to offer for the record two
articles, one from the Chicago Sun Times and the other from the
San Francisco Chronicle extolling the virtues of the WMD Commis-
sion, the Blix Commission, if I am permitting.

Mr. SHAYS. We will put that in the record. Thank you.

Mr. GRANOFF. Thank you.

Mr. SHAYS. And, just for the record, this is a very interesting
hearing, so I could just tell you we are very grateful that you all
had the patience. We get to participate and stay awake.

Mr. GRANOFF. Well, I was told in 1965, when I met Robert Ken-
nedy here while I was working on the Hill, the reality of the Cuban
missile crisis, and that on several moments civilization hung in the
balance, and he told the group of interns, in rapt attention, as we
were, that addressing this issue would determine not only the
moral standard of our time but whether, in fact, humanity would
survive. So since that time the issue has been in my gut, in my
heart, and in my soul, and so I consider it an enormous honor to
be able to address it here in these hallowed halls.

Mr. SHAYS. Thank you.

Mr. GRANOFF. The shock of coming to the brink stimulated nego-
tiations which culminated in the entry into force in 1970 of the Nu-
clear Non-Proliferation Treaty, which contains the structure to pre-
vent proliferation in the present based on a pledge of nuclear disar-
mament in the future, but the pledge must have credibility and the
nuclear weapon states, particularly the U.S. and Russia, with over
96 percent of these devices, have not fully come to grips with their
fundamental dilemma. They want to keep their nuclear weapons
indefinitely, and at the same time condemn others who would at-
tempt to acquire them. This contradiction undercuts the treaty and
enables our adversaries to challenge U.S. sincerity and ignore our
recommendations.

Moreover, incoherence in policies leads to instability in coopera-
tion, and nothing could be more hazardous today.

In order to prevent proliferation to more states and to dangerous
sub-state actors, far greater cooperation is required. This will not
be obtained if some states flaunt their disarmament obligations yet
display a singular passion for nonproliferation.

The path to stability is an unambiguous reaffirmation of collec-
tive security through the rule of law, which in this instance re-
quires a clear commitment to rendering the weapons, themselves,
as unacceptable. This is both the correct and practical compass
point.

Are we urging disarmament this year? Hardly. The U.S. sets the
example. Lowering the political currency of nuclear weapons can
make us all safer. We are urging steps that will enhance security,
strengthen fulfillment of existing legal obligations, provide con-
fidence through verification to the international community, and
each recommendation must stand on its own merits. Each must de-
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crease the risk of use, diminish access of terrorists to catastrophic
weapons and materials to build them, and strengthen nonprolifera-
tion.

Here are five:

A Fissile Material Cutoff Treaty, and we commend the adminis-
tration for putting it forward, but for it to be effective there must
be verification. Verification, as President Reagan said correctly,
trust but verify. And the Strategic Offensive Reduction Treaty, the
SORT Treaty, which requires Russia and the United States each
to deploy no more than 2,200 strategic warheads by 2012, includes
no provision for verification. Start inspections end in 2009. It is im-
perative to establish a verification for the SORT Treaty to have
international political meaning. Goodwill is not politically nor prac-
tically sufficient. We need laws with verification.

Reduction of the operational status of nuclear weapons—the
United States and Russia still have thousands of warheads on a
use them or lose them posture. It should be an absolute scandal
that every moment of every day the two countries remain locked
in a Cold-War-style nuclear standoff. It is time to end launch on
warning. The U.S. and Russia should follow the admonition of Can-
didate George W. Bush, who clearly said, “We should remove as
many weapons as possible from high alert hair trigger status, an-
other unnecessary vestige of cold war confrontation. Preparation
for quick launch within minutes after warning of an attack was the
rule during the era of superpower rivalry, but today, for two na-
tions at peace to keep so many weapons on high alert may create
unacceptable risks of accidental or unauthorized launch.”

Comprehensive Test Ban Treaty would prevent the miniaturiza-
tion of immature arsenals, it would restrain confinement of ad-
vanced arsenals, it would protect the environment, and it would
create the infrastructure, the legal and practical infrastructure of
cooperation around the world with U.S. leadership, if we would but
support it. It was promised in the preamble of the NPT, it was
pledged in order to gain the extension of 1995, and it was re-
affirmed at the review of 2000. Moreover—and this might be the
most important aspect of a Comprehensive Test Ban Treaty—it
would send a clear message of the diminishing currency of the
weapons. The United States has tested more than anyone else our
arsenal is secure, safe, and reliable. So said the Joint Chiefs of
Staff, and they were correct.

A diminishing role of nuclear weapons in security policies, as a
minimum step, we must unambiguously establish negative security
assurances. In order to gain extension of the treaty in 1995, coun-
tries without nuclear weapons were promised that if they would ac-
cede to the extension, that they would not be threatened with nu-
clear strikes. To ask a country to foreswear these devices and still
suffer under the threat of nuclear attack is so patently inequitable
as to lend credence to critiques of the regime, itself. The U.S.
should support rather than oppose giving these assurances of non-
use to nuclear weapon states parties to the NPT.

Moreover, during the cold war we justified the first use policy
based on the superiority of the USSR’s conventional force threat to
western Europe. The threat is gone. It is time to adopt a no first
use policy.
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These are modest proposals that demonstrate a beginning to au-
thentically reduce the political posture of the weapons. These ac-
tions are achievable, inexpensive, and they are available now. Reli-
ance on ultimate weapon of mass destruction leads the world in ex-
actly the wrong direction. Its logical outcome is an increasing mili-
tarization of the world rather than the needed movement toward
law and cooperation, and its logical expression reaches burlesque
proportions in the aspiration to unilaterally weaponize the fir-
maments rather than pursue a cooperative non-weaponized regime
for outer space.

Is it a wonder that, while the rational leaders of the world’s most
powerful nations daily place on alert thousands of devices deliver-
ing immeasurable destructive capacity, cynicism prevails? Is such
a hopeless future the best we can provide our children? Do we real-
ly believe that counter-proliferation exercised through ad hoc coali-
tions can be an adequate substitute for effective diplomacy? Why
are we pursuing a regime based on principles of seasonal friend-
ship rather than the uniformity and reliability of law? Have we for-
gotten that the weapons of today have triggering devices with the
destructive capacity of Hiroshima? We need no longer live with this
sword over our heads.

In India today there are Hindu fundamentalists speculating seri-
ously whether these are the end days, and, like them, there are in
the United States fundamentalist Christians who believe very
much like their Islamicist brethren or Messianic Jews that we
await the final battles which will bring an end to history, and all
of them believe that this disaster is coming about from unseen
hands. But, Mr. Chairman, Members of Congress, you and I know
they are wrong. It is not unseen hands that is bringing about this
destruction; it is hands of rational men in these very halls. I ask
you to look at these hands, and I ask you to have the courage to
prove these speculations wrong.

Thank you, Mr. Chairman.

[The prepared statement of Mr. Granoff follows:]
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In 1965, I met Robert Kennedy while working in Washington. A small group of interns
listened in rapt attention as he explained how close we were to the end of civilization during the
Cuban Missile Crisis. I will never forget how he emphasized that the challenge of eliminating
nuclear weapons before they eliminate us is the litmus test for humanity. Success or failure will
determine our moral standard and our capacity to be led by reason and law to security, or to
oblivion through fear, the quest for power, and apathy.

Nearly every country in the world has accepted the Nuclear Nonproliferation Treaty (NPT)
as a necessary legal instrument to address this threat. While simultaneously condemning the spread
of nuclear weapons, this treaty sets forth a related obligation to obtain their universal climination. In
1993, in order to obtain the indefinite extension of the NPT, now with 188 states parties,
commitments to nuclear elimination were confirmed and strengthened by the five declared nuclear
weapon states — China, United States, France, Russia, and Britain, However, the nuclear weapon
states with over 96% of the weapons, the United States and Russia, have not fully addressed their
fundamental dilemma: they want to keep their nuclear weapons indefinitely and at the same time
condemn others who would attempt to acquire them. It is as if parents were telling their children not
to smoke while puffing on cigars themselves. It is simply not effective.

This incoherence in policies leads to instability in cooperation. Nothing could be more
hazardous in today’s world. In order to ensure that nuclear weapons do not proliferate to more states
and to dangerous sub-state actors, confidence in the restraint of the exercise of power by the most
powerful is needed. The trust and cooperation needed for a global assault against such threats will
not be effective if some states flaunt their disarmament obligations yet display a passion for
nonproliferation.

I will highlight some of the incohercnces that are creating instability in the nonproliferation
regime, and a path to coherence that simultancously reduces threat and strengthens nonproliferation
efforts, These steps will also reveal as irrational the baiting of the US in international forums by
countries hostile to US interests. The path to stability and security is a return to promoting the
pursuit of collective security through the rule of law. In the field of nuclear weapons, this translates
-~ among other things - into fulfilling the existing legally mandated disarmament responsibilities that
remain unaddressed by the nuclear weapon staies. It is simply impractical and hypocritical for some
to say that nuclear weapons are morally acceptable for them to possess and even threaten to use, and
evil for others to attempt to acquire.

With this in mind, allow me to address the perception, common in Washington and reflected
in the Subcommittee’s questions, that the NPT is failing. Looking at the NPT’s good record over the
past three and one-half decades, it is hard to understand the basis for the perception. It is true that
three states that stayed outside the treaty from its inception in 1970 have acquired arsenals, lsrael,
India, and Pakistan. This is unfortunate, but it is also a problem: that predated the NPT

" In the case of India, facing a Chinese arsenal, it made clear during NPT negotiations that a process of global
eliination of nuclear weapons would be required for it to forgo the option of acquiring its own. Given that India’s
(raditional commitment to nuclear disarmament dates back to the days of Gandhi and Nehru, | am convinced that India,
as it repeatedly says in international forums, would participate in a disarmarment process. The United States and India
are now seeking to create an arrangement under which india would sccept safeguards on civilian but not mititary
nuclear facilities in return for access to civilian nuclear fuel and technology. While the proposed deal would partially
engage India in the nonproliferation system, it undermines a core bargain of the NPT: that countries repouncing nuclear
weapons are promised access to peaceful uses of nuclear technology, and would indirectly augment india’s capability to
2
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It contrast to these three, other states have changed their policies over time, renounced
nuclear weapons and joined the treaty. For example, South Africa relinquished its small arsenal and
Brazi] and Argentina gave up weapons-relevant programs. China and France accepted the NPT
disarmament obligation in joining the treaty as declared nuclear weapon states in 1992. The vast
majority of states have complied with the obligation of non-acquisition. Serious efforts to acquire
nuclear weapons in violation of the treaty are known to have occurred only in a handful of cases,
Iraq and Libya, where programs have been reversed, and North Korea.

Thus the immediate concern over the spread of nuclear weapons comes down to two
countries, admittedly problematic cases, North Korea and Iran. The North Korean problem in a way
is a Cold War legacy. North Korea, as well as Iran, has also recently been the target of a U.S. policy
of regime change, a policy at odds with the overriding objective of preventing nuclear weapon
acquisition. It should be a matter of the highest priority to bring this chapter of history to a close and
to achieve a denuclcarized Korean peninsula. Whether a country is rational or irrational, direct
threats to its security ensure failure in disarmament negotiations. (Please note the Gwangju
Declaration issued under the leadership of former South Korean President Kim Dac-jung at a recent
Nobel Peace Laureates summit, included in Appendix B.)

[t is also urgent to reach a negotiated end to the ongoing confrontation with Iran over its
uranium enrichment program. Should lran achicve a weapons capability over the next five to ten
years, or go further and acquire weapons at some point in the future, other states in the region will
face enormous pressure to follow suit. The Weapons of Mass Destruction Commission has
identified elements of a solution including a freeze on enrichment and reprocessing in the region as
a step towards a WMD-free zone.” Other negotiated measures should be examined. Given fran’s
attachment to its enrichment program for reasons for national pride if no other, a deal may
regrettably need to include tightly supervised research activitics located in that country. Appendix A
identifies regime management reforms whose need is demonstrated by the experience with [ran.

The NPT Bargain: Recent Developments

To summarize: the NPT has a remarkable record of preventing the spread of nuclear
weapons, but is now facing multiple challenges: regional crises in the Middle East and Northeast
Asia; the spread of nuclear fuel cycle technology; and the imperative of progress on fulfilling
disarmament comumitments to create the reciprocity that will make the entire regime viable. In the
remainder of my testimony, [ want to concentrate on the last point. A good understanding requires a
brief review of the history of the NPT,

The basic bargain underlying the text completed in 1968 was this: In exchange for a
commitrent {rom the non-nuclear weapons states not to acquire nuclear weapons and to submit

produce fissile materiais for weapons. It is therefore unacceptable as currently framed. Minimal criteria for approval of
the deal by the U.S. Congress should be entry into force of a verified Fissile Materials Cut-off Treaty and the
Comprehensive Nuelear-Test-Ban Treaty as well as India’s formal acceptance of the NPT obligation of good-faith
negotiation of cessation of arms racing and nuclear disarnament. The peed o prevent arms racing in South Asia is
hightighted by recent reports that Pakistan is constructing a new plutonium production reactor and the anmouncemeni
that the United States is going ahead with the long-blocked sule of F-16 fighter aircraft to Pakistan.

* Weapons of Mass Destruction Commission, Final Report. Weapons of Terror: Freeing the World of Nuclear,
Biological, and Chamical Arms (Stockholm, June 1, 2006) (“Weapons of Terror™y 7172,
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their peaceful nuclear activities to monitoring to verify compliance with the non-acquisition
commitment (Article II), the NPT nuclear weapon states pledged to engage in disarmament
negotiations aimed at the elimination of their nuclear arsenals (Article VI) and promised the non-
nuclear-weapon parties unfettered access to peaceful nuclear technologies (e.g. nuclear power
reactors and nuclear medicine; Article Iv).? During the negotiations at its creation, several
prominent non-nuclear weapons states — Germany, Italy and Sweden, for example — would not
permit the treaty to be permanent and ensured that it would be reviewed after 25 vears and either be
extended for a fixed period, be indefinitely extended (Article X), or lapse. At the 1995 Review and
Extension Conference, many states were extremely dissatisfied with the progress on disarmament of
the nuclear weapons states — U.S., Russia, U.K,, France, and China — and argued that they would
not accept the inequity of a dual global system of nuclear haves and have-nots. They demanded and
obtained a bargain. It contained a Statement of Principles and Objectives for Nuclear
Nenproliferation and Disarmament, which politicaily, if not legally, conditioned the indefinite
extension of the treaty, pledging to:

complete a Comprehensive Nuclear-Test Ban Treaty by the end of 1996

reaffirm the commitment to pursue nuclear disarmament

commence negotiations on a treaty to stop production of nuclear bomb materials

encourage the creation of nuclear weapons free zones

vigorously work to make the treaty universal by bringing in Isracl, Pakistan and India
enhance IAEA safeguards and verification capacity

reinforce negative security assurances already given to non-weapons states against the use or
threat of use of nuclear weapons against them

*® 5 o ¢ & ¢

The bargain to extend the treaty centered on a strengthened review process with near yearly
preparatory conferences and a rigorous review every five years to ensure the promisc as set forth in
the Principle and Objectives:

“The determined pursuit by the nuclear-weapon states of systematic and
progressive efforts to reduce nuclear weapons globally, with the ultimate
goal of eliminating those weapons.”

The 1995 re-commitment to and elaboration of the NPT nuclear disarmament obligation was
reinforced by the 1996 advisory opinion of the International Court of Justice. [nterpreting Article V1
of the NPT and other international law, the Court unanimously held: “There exists an obligation to
pursue in good faith and bring to a conclusion negotiations on nuclear disarmarment in all its aspects
under strict and effective international control.™

The 2000 Review Conference successfully reached a consensus on 13 Practical Steps to
advance the commitments to lower the salience of nuclear weapons in policies, reinforce

* See Thomas Graham, It., Commonsense on Weapons of Mass Destruction (20043 10.

* 1995 Review and Extension Conference of the Parties to the Treaty on the Non-Proliferation of Nuciear Weapons,
Decision 2, "Principles and Objectives for Nuclear Non-Proliferation and Disarmament,” Final Document, Part 1,
NPT/CONF.1995:32, Annex: Aceess at http://disarmarnent?.un.org/wmd/mpt: 1995 nptreveonfdocs. html.

* mternational Court of Justice, “Legality of the Threat or Use of Nuclear Weapons,” Advisory Opinion of § July 1996,
1CJ Reports (1996): 226, para. 105(2)F. Online at hitp://www.icj-cij.org/icjwww/icases/iunan/iunanframe. hm,

A
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nonproliferation measures, and move toward the climination of nuclear weapons. All 187 States
Parties agreed on the following measures:”

1. Entry into Force of the Comprehensive Nuclear-Test-Bana Treaty (CTBT): The importance
and urgency of signatures and ratifications, without delay and without conditions and in accordance
with constitutional processes, to achieve the carly entry into force of the CTBT.

2. Holding the Line Against Testing: A moratorium on nuclear-weapon-test cxplosions or any
other nuclear explosions pending entry into force of the CTBT.

3. Fissile Material Cut-off Treaty (FMCT): The necessity of negotiations in the Conference on
Disarmament on a non-discriminatory, multilateral and internationally and effectively verifiable
treaty banning the production of fissile material for nuclear weapons or other nuclear explosive
devices. The Conference on Disarmament is urged to agree on a program of work which includes
the immediate commencement of negotiations on such a treaty with a view to their conclusion
within five years.

4. Negotiations on Nuclear Disarmament: The necessity of establishing in the Conference on
Disarmament an appropriate subsidiary body with a mandate to deal with nuclear disarmament. The
Conference on Disarmament is urged to agree on a program of work which includes the immediate
establishment of such a body.

5. Irreversibility: The principle of irreversibility to apply to nuclear disarmament, nuclear and
other related arms control and reduction mcasures.

6. Commitment to Elimination: An unequivocal undertaking by the nuclear-weapon States to
accomplish the total elimination of their nuclear arsenals leading to nuclear disarmament to which
all States parties are committed under Article VL

7. Verified Reductions: The early entry into force and full implementation of Strategic Arms
Reduction Treaty (START) If and the conclusion of START 111 as soon as possible while
preserving and strengthening the Anti-Ballistic Missile (ABM) Treaty as a cornerstone of strategic
stability and as a basis for further reductions of strategic offensive weapons, in accordance with its
provisions.

8. Control of U.S./Russian Excess Fissile Materials: The completion and implementation of the
Trilateral Initiative between the United States of America, the Russian Federation and the
International Atomic Energy Agency.

9. Progress by Nuclear Weapons States: Steps by all the nuclear-weapon States leading 10 nuclear
disarmament in a way that promotes international stability, and based on the principle of
undiminished security for all:

* Further efforts by the nuclear-weapon States to reduce their nuclear arsenals unilaterally,

« Increased transparency by the nuclear-weapon States with regard to the nuclear weapons
capabilitics and the implementation of agreements pursuant to Article V1 and as a voluntary
confidence-building measure to support further progress on nuclear disarmament,

+ The turther reduction of non-strategic nuclear weapons, based on unifateral initiatives and as an
integral part of the nuclear arms reduction and disarmament process.

» Concrete agreed measures to further reduce the operational status of nuclear weapon systems. The
* A diminishing role for nuclear weapons in security policies to minimize the risk that these
weapons ever be used and fo facilitate the process of their total elimination.

© 2600 Review Conference of the Parties to the Treaty on the Non-Proliferation of Nuclear Weapons, Final Document,
Vol. I, NPT/CONF.2000/28, Part I: 14-15. Access at http://disarmament.un.org/wmd/npt/finaldoc.html. The headings in
bold in the text are provided for convenience and are not part of the Final Document.
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» The engagement as soon as appropriate of all the nuclear-weapon States in the process leading to
the total elimination of their nuclear weapons.

10. Excess fissile materials under IAEA control: Arrangements by all nuclear weapon

States to place, as soon as practicable, fissile material designated by cach of them as no longer
required for military purposes under Intcrnational Atomic Energy Agency (IAEA) or other relevant
international verification and arrangements for the disposition of such material for peaceful
purposes, to ensure that such material remains permanently outside of military programs.

11. General and Complete Disarmament: Reaffirmation that the ultimate objective of the efforts
of States in the disarmament process is general and complete disarmament under effective
intemational control.

12. Reporting: Regular reports, within the framework of the NPT strengthened review process, by
all States parties on the implementation of Article VI and paragraph 4 (c) of the 1995 Decision on
"Principles and Objectives for Nuclear Non-Proliferation and Disarmament", and recailing the
Advisory Opinion of the International Court of Justice of 8 July 1996.

13. Verifving: The further development of the verification capabilities that will be required to
provide assurance of compliance with nuclear disarmament agreements for the achicvement and
maintenance of a nuclear-weapon-free world.

This is a comprehensive and sophisticated agenda that provides guidelines for
implementation in good faith of the Article VI disarmament obligation. Not every measure is
specifically required for good-faith fulfillment of Anicle VI, but some clements are essential. Most
of the world’s governments — including U.S. allies ~ agree that the key commitments include
application of the principles of transparcncy, irreversibility, and verification of reduction and
elimination of nuclear weapons; the necessity of a diminishing role for nuclear weapons in security
policies; the reduction of the operational status of nuclear weapons systems; the entry into force of
the CTBT; and negotiations on a Fissile Materials Cut-off Treaty.”

However, since 2000, the United States has backtracked on key commitments made in the
Practical Steps, notably the CTBT; negotiation of a verified FMCT; the START process and the
ABM Treaty. The 2002 bilateral Strategic Offensive Reductions Treaty (SORT) with Russia fails to
apply the principles of transparency, verification, and irreversibility. Furthermore, it could be
argued that SORT fails to diminish the role of nuclear weapons in security policies, a duty
consistent with NPT pledges. The Administration’s position is that the 2000 commitments are only
“political,” that circumstances have changed, and that compliance with Article VI is demonstrated
by a four-fold reduction in the size of its arsenal since the Cold War. What is at stake here is not just
a UJ.S.-Russian issue. The Practical Steps, adopted at the 2000 NPT Review Conference, represent
an international consensus on the means for compliance with Article V1. Good faith requires at a
minimum that the United States put forward alternative means for compliance. This the United
States has not done. It is simply not cnough to say that the U.S. and Russian arsenals have been
reduced when their potential to destroy the world remains the same.

Without active U.S. leadership, hopes for progress on nuclear nonproliferation and
disarmarnent were dashed from the outset of the 2005 Review Conference, held at the UN in May

* Bvidence of the acar-consensus is provided by UN General Assembly resolutions, notably the 2003 “Renewed
Determination™ resolution sponsored by Japan and nine other countries from both the North and South. It received the
support of the vast majority of states, with 162 countries voting for it and only two against, the United States and India,
with seven abstentions. A/RES/60/63; access at hitpz//swww.un.org/Depts/dhliresguide/r60.him,
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2005. The states parties were unable o even generate a timely working agenda and 15 out 0f 20
days were squandered on procedural battles. The procedural squabbles masked real debate on
substantive political differences. The capacity to make substantive progress on disarmament or
nonprolifcration was thwarted despite efforts of the world's best diplomats. The 2005 agenda was
stailed along several fault lines. The United States would not permit the commitments already made
under the treaty review process to be the basis for a working agenda and focused on the
proliferation threats posed by Iran and North Korea; Egypt demanded recognition of previous
commitments, in particular regarding making the treaty universal; Iran baited the nuclear weapon
states on their failure to make progress on disarmament, specificaily the United States for its
research on modified or new-design warheads with new military capabilities. In the end, no
consensus document was gencrated.

The U.S. unwillingness to specifically respond to demands to have its previous
commitments reviewed placed the very integrity of the institution of the NPT at risk. For if
commitments made yesterday need not be held to account today, why should any commitments
made to the body of the NPT ever be taken seriously? Grave harm was done to international law at
the 2005 Review Conference. Universally respected nonproliferation goals were not seriously
negotiated, not because of a poverty of valid proposals, but because of a failure of political will.
Effective means of addressing threats posed by States leaving the treaty, or, like Iran, using the
treaty to develop nuclear energy with the potential for using technical advances and fissile materials
to develop weapons, as well as the failure of NWS to fulfill their pledges to take practical steps
toward elimination were not achieved.

All too many diplomats expressed concern that the U.S. was not taking international
cooperative security under the rule of law seriously enough. In that regard one cannot overlook a
statement made in the National Defense Strategy of the United States released in March 2005 by the
Defense Department. In the section addressing the Changing Security Environment, there is a new
definition of vuinerability, very much at odds with U.S. traditional advocacy of promoting law and
diplomacy as a means of achieving security:

“Our strength as a nation state will continue to be challenged by those who employ a
strategy of the weak using international fora, judicial processes, and terrorism.”

Without U.S. leadership toward international fora and judicial process embodied in arms
control agreements and other instruments of cooperative security, even the Heads of State of the
world will remain stymied to such an extent that they will simply be unable to address proliferation
issues through diplomacy. On September 13, 2005, in addressing the press regarding the September
2005 Summit at the UN of Heads of State in reference to their Final Statement, Secretary-General
Koft Annan said:

“The big item missing is non-proliferation and disarmament. This is a real disgrace. We
have failed twice this year: we failed at the NPT [Review Conference], and we failed
now.”

This institutional deadlock has arisen from a profound fatlure of political will to work
cooperatively. This diminution of utilization of diplomacy and law renders the reliance on force and
war more likely. Proliferation is unacceptable, indeed. But is counter-proliferation, such as the war
in Traq, the first counter-proliferation war, so effective?

-
i
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Looking Forward

Our task now is to look forward; while we need to understand how we got to the present
juncture, the issues are simply too serious to spend too much time regretting missed opportunities.
Let me now, drawing on the rich history of agenda-setting in the NPT context, identify key steps
that reinforce non-proliferation and disarmament,®

Fissile Materials Cut-off Treaty

An FMCT would permanently end production of fissile materials, primarily separated
plutonium and highly enriched uranium (HEU), for use in weapons. It would affect most directly
the countries possessing nuclear weapons; NPT non-weapon states already are subject to a verified
ban on diverting materials to weapons. Achicvement of an FMCT would restrain arms racing
involving India, China, and Pakistan, cap Israel’s arsenal, and establish ceilings on other arsenals as
well. A verified FMCT also would help build a stable framework for reduction and elimination of
warheads and fissile material stocks; help prevent acquisition of fissile materials by terrorists; meet
a key NPT commitment; and institutionalize one of the basic pillars of a nuclear weapons-free
world. When negotiations on the FMCT begin, the United States should retumn to its long-
established position that verification is imperative and feasible.”

Verification of reduction and elimination of nuclear arsenals

President Reagan repeatedly invoked the Russian dictum, “trust but verify.” It is essential to
bring the principle of verification symbolized by that dictum back to center stage. The Strategic
Offensive Reductions Treaty (SORT) requires Russia and the United States each to deploy no more
than 2200 strategic warheads by 2012, but includes no provisions for verification of reductions or
dismantling of warheads or delivery systems, leaving each country free to retain thousands of
warheads in addition to those deployed. The two countries declared that they would make use of
monitoring mechanisms under START to track reductions. But START expircs in 2009, and SORT
does not provide any schedule for reductions prior to 2012. A high priority therefore is for the
United States and Russia to agree on means to verify and make irreversible the reductions. The
WMD Commission recommends negotiation of a new treaty that would further cut strategic forces
and also provide for verified dismantlement of warheads withdrawn under SORT.' In negotiating
SORT, the Bush administration rejected a detailed agreement spelling out transparency and
verification measures on the grounds that Cold War-style arms control is no longer necessary and
that the United States has no interest in determining together with Russia the size and composition
of the two countries” arsenals. This approach overlooks that Cold War or no, the two countries need
to regulate their nuclear relationship; “partaership” is not necessarily forever. Further, accounting

* See Middle Powers Initiative, “Fulfilling the NPT Bargain for Disarmament and Non-Proliferation: Nexr Sreps ”
Bricfing Paper for the Third Meeting of the Article VI Forum, Ottawa, September 28-29, 2006.

® The current U.S. position is that extensive verification mechanisms could compromise the core national security
interests of key parties, would be so costly that many countries would be hesitant to implement them, and still would not
provide high confidence in the ability to monitor compliance. However, the International Panel on Fissile Materials and
the Weapons of Mass Destrucuon Commission have persuasively refuted the argument against verifving the FMCT. See
International Panel on Fissile Matexdals, Global Fissile Materials Report 2006, pp. 43-49, online at

http://www. fissilematerials.org/ipfim/site_down/ipfmreport06.pdf; Weapons of Terror at 104,

¥ Weapons of Terror at 93.
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for warheads and verifying reductions is essential to achieving marginalization and elimination of
nuclear weapons globally.

Verification is necessary not only for U.S. security interests. Verification also follows from
the truth that the United States cannot be secure in an insecure world. Verification is needed to
bring greater security to the rest of the world because the rest of the world is properly concerned
with the efficacy of the disarmament and arms reduction efforts of the United States and Russia.

In working towards a nuclear weapons-free world, many tools exist for effective verification
and monitoring, especially with respect to declared facilities, warheads, and fissile materials, as
shown by studies this decade undertaken by the United Kingdom'' and the U.S. National Academy
of Sciences.'? However, achieving confidence that reduction and elimination of arsenals has been
implemented remains challenging, principally due to the possibility of hidden warheads, stocks of
fissile materials, or capabilities. The National Academy of Sciences found that confidence would
increase based on monitoring programs undertaken on a ongoing, long-term basis in an atmosphere
of transparency and cooperaiion.“ An implication is that verification and transparency measures
need to be implemented beginning now, above all regarding U.S.-Russian stocks and reductions.
More broadly, all nuclear-armed states must initiate processes to apply the principles of verification,
transparency, and irreversibility to reduction and elimination of their arsenals. Declarations of
fissile materials contained in military stocks and warheads, as recommended by the International
Pancl on Fissile Materials, is one of the first steps that could be 1aken. Countries with nuclear
weapons owe the rest of the world greater proof of compliance with the disarmament obligation. To
that end, verification processes should involve international monitoring,

Reduction of the operational status of nuclear forces

The United States is now estimated to have more than 1600 warheads ready for delivery
within minutes of an order to do so, and Russia more than 1000 warheads similarly ready for
launch. ™ It shonld be an absolute scandal that, every moment of every day, the two countries
remain locked in a Cold War-style nuclear standoff. Non-governmental experts have explained that
the standoff can be defused through separation of warheads from delivery systems and other
measures that lengthen the time required for a nuclear launch, from days to weeks 1o months.”” An
accompanying step is the elimination of the launch-on-waming option that requires nuclear forces
to be on hair-trigger alert. The U.S. and Russia should follow the admonition of George W. Bush
who said when he was a candidate for president in 2000: “The United States should remove as
many weapons as possible from high-alert, hair-trigger status — another unnecessary vestige of the

' “Verification of nuclear disarmament: final report on studies into the verification of nuclear warheads and their
components,” working paper submitted by the United Kingdom of Great Britain and Northern Ireland to the 2005 NPT
Review Conference, NPT/CONE 2005-WP. 1, and previous working papers cited therein. Ontine at

http:/www. reachungeriticalwillorg legalinpt‘RevCon03; wpiverification_UK.pdf.

* Committes on International Security and Arms Control, National Academy of Sciences, Muonitoring Nuclear
Weapons and Nuclear-Explosive Materials: An Assessment of Methods and Capabilities (2005). Online at
hup:/iwww.nap.edwecatalog’11263 htral.

" Id ar215-220.

** See estimates by Bruce Blair, president of the Center for Defense Information, cited in John Burroughs, “The Man
Who Averted Nuclear War,” DisarmamentActivist org, January 19, 2006,

8 £g., David E. Mosher, Lowell H. Schwartz, David R. Howell, and Lynn E. David, Beyond the Nuclear Shadow: A
Phased Approach for mproving Nuclear Safery and U.S.-Russian Relations (RAND, 2003}, Online at
http://www.rand.org/publications'MR/MR1666.
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Cold War confrontation. Preparation for quick launch — within minutes after warning of an attack —
was the rule during the era of superpower rivalry. But today, for two nations at peace, to keep so
many weapons on high alert may create unacceptable risks of accidental or unauthorized launch.”

While most urgent with respect to Russia and the United States, it is also vital that other
weapon states, which to various degrees already maintain their forces in a de facto de-alerted
condition, adopt and affirm de-alerting as an entrenched, declared policy and practice. De-alerting
would help alleviate risks associated with mistakes, coups, attacks on nuclear weapons facilitics,
false warnings, unauthorized launches, hacking into command and control systems, and
developments that cannot now be anticipated. Depending on the extent of its execution and
verification, it would also lessen the moral corruption inherent in reliance on nuclear weapons for
security and defense.

Comprehensive Nuclear-Test-Ban Treaty

After four decades of discussions and partial test ban agreements, negotiations on the CTBT
were completed in 1996. Although 135 states have ratified the treaty, ten of the 44 states whose
ratification is required for entry into force have yet to do so. Of the ten, three weapon-possessing
states, the United States, China, and Israel, have signed but not ratified the treaty; two other
weapon-possessing states, India and Pakistan, have not taken the first step of signing it; and North
Korea, which may have weapons, has also not signed. The Preparatory Commission for the CTBT
Organization has made great strides in developing the International Monitoring System, which will
likely be completed in 2007. In a 2002 study, the U.S. National Academy of Sciences concluded
that with a fully functioning monitoring system, clandestine nuclear explosions with a yield of more
than one o two kilotons are detectable by technical means alone, and further found that any
undetected low-yield explosions are not likely to significantly advance weapon development.'® The
CTBT would help to check the spread of nuclear arms and to constrain refinement of advanced
arsenals; protect the environment; and have a substantial organizational and technical infrastructure.
It would be an indispensable part of the architecture of a nuclear weapons-free world. Its entry into
force must remain a high priority. Also crucial is maintenance of the moratorium on nuclear test
explosions that has held since the 1998 tests by India and Pakistan and continued support for the
Preparatory Commission.

The United States and other states possessing nuclear arsenals should also refrain from
warhead rescarch and development. It is contrary to a central purpose of the NPT and the
commitment in the Practical Steps to a diminishing role for nuclear weapons in security policies,
and could lcad to a resumption of testing to gain confidence in the performance of new or modified
warheads, The WMD Commission stated: “If research on nuclear weapons is continued,
modifications should only be for purposes of safety and security - and demonstrably s0.”'" But
research and development is taking place for purposes of replacing existing systems, increasing
reliability over the long term, and enhancing military capabilities. France reportedly is planning the
deployment of new warheads whose concept was tested in 1995-1996 on new versions of its cruise

' Committee on Technical Issues Related to Ratification of the Comprehensive Nuclear Test Ban Treaty, National
Academy of Scivuces, Technical Issues Related 10 the Comprehensive Nucleur Test Ban Treary {Washington: National
Academy Press, 2002). Access online ar hitpr//newton.nap.edu/catalog/ 10471 html,

* Weapons of Terror at 99.
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and submarine-launched missiles.’® Russia is developing new warheads for its most recent silo-
based and mobile missiles, including one involving & maneuverable reentry vehicle."” The U.S.
“reliable replacement warhead” program aims to yield modified or new-design warheads;™ Britain
reportedly has a similar program.

Despite current Congressional intentions, the U.S. program will enable research on
improvement of military capabilities. It has been described by a top official as incubating future
“revitalized” scientists able to design. develop and produce a new-design warhead with “different or
modificd military capabilities™ within three to four years of a decision to do so.”* The Department of
Defense projects that four to six replacement or refurbished warheads will be deployed in about two
decades, and also envisions warhead development for next-generation delivery systems.™ Exotic
changes are not necessary to achieve significant advances in capability. Under the U.S. “lifetime
extension program,” the main warhead for submarine-launched missiles is being given a capacity to
destroy “hard targets™ with a “ground burst” by meditying a sub-system in its reeniry vehicle.” To
the extent that weapon states’ modernization programs are intended to and will result only in
perpetuating existing military capabilities, planning and preparing for maintenance of nuclear forces
for decades to come is contrary to the obligation to work in good faith for their elimination.

A diminishing role of nuclear weapons in security policies and strengthened assurances of non-use
of nuclear weapons against non-weapon states

The 2000 NPT Review Conference rightly and wisely recognized that reducing the role of
nuclear weapons in security postures makes the world safer now and facilitates progress in
reduction and elimination of nuclear arsenals. With the exception of China, which has maintained
its existing policy of no first use, none of the weapon states has complied with this commitment.
France carlier this year signaled that nuclear weapons could be used against a state responsible for a
large-scale terrorist attack on France.” The United States claims to be in compliance with the
commitment due to development of non-nuclear means for striking enemy targets and defending
against attacks (e.g., anti-missile systems). However, the increased emphasis in recent years on
options for use of nuclear weapons in a widening range of circumstances makes nonsense of this
claim.

* Bruno Tertrais, "Nuclear policy: France stands alone," Bulletin of the Atomic Scientists (July/August 2004) 48-55.

* Robert S. Norris and Hans M. Kristensen, NRDC Nuclear Notebook, “Russian Nuclear Forces, 2006, Bulletin of the
Atomic Scientists (March/April 2006) 64-67.

* Jonathan Medalia, Congressional Research Service, Nuclear Weapons: The Reliable Replacement Warhead Program
{updated March 9, 2006); Amb. Linton Brooks, Administrator, National Nuclear Security Administration, “The Future
of the U.S. Nuclear Weapons Stockpile,” 2006 Arms Control Assaciation Panel Discussion, January 25, 2006. Online at
hitp:/Awvww.armscontrolorg/pdfs 20060125 _brooks.pdf.

*! Michael Smith, *“Focus: Britain’s secret nuclear blueprint,” The Sunday Times, March 12, 2006.

= Brooks. supra.

* Office of the Deputy Assistant to the Secretary of Defense for Nuclear Matters, “Stockpile Transformation,”
hirpfawww.acq.osd.milinchdp/umsstackpiletransformation. himi (accessed September 16, 2006).

* Robert §. Norris and Hans M. Kristensen, NRDC Nuclear Notebook, “U.S. Nuglear Forees, 2006, Bulletin of the
Atontic Scientists (January/February 2006) 68-71; Greg Mello, "That Old Designing Fever, Bulletin of the Atomic
Scientists (January/February 2000) 51-37.

** In a January 19, 2006 speech, President Jacques Chirac said: “{Njuclear deterrence is not intended to deter fanatical
ierrorists. Yei, the leaders of States who would use terrorist means agamst as, as wel as those who would consider
using, in one way or another, weapons of mass destuction, must understand that they would lay themselves openw a
firm and adapted response on our part. And this response could be a conventional one. It could also be of a different
kind.” Online at http://www.acronym.org.uk/docs 0601/doc06 htm,
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The classified but leaked 2001 Department of Defense Nuclear Posture Review (NPR) states
that nuclear weapons will be “integrated with new nonnuclear strategic capabilities” including
advanced conventional precision-guided munitions,”® suggesting a view of nuclear weapons as
“simply another weapon,™ Tt plans for an enlarged range of circumstances under which nuclear
weapons could be used, notably against non-nuclear attacks or threats, It refers to contingency
planning for use of nuclear weapons against Russia, China, North Korea, lraq, lran, Syria, and
Libya, and identifies possible “immediate contingencies™ requiring U.S. nuclear use including *a
North Korean attack on South Korea, or a military confrontation over the status of Taiwan.” The
NPR also states that nuclear weapons “could be employed against targets able to withstand
nonnuclear attack, (for example, deep underground bunkers or bio-weapon facilities),” and
contemplates their use in response to a biological or chemical attack.” Finally, the NPR refers to
nuclear use in response to “surprising military developments™ and “unexpected comingenciesf"”
Those new catch-all categories are virtually without limit.

The NPR was reinforced in December 2002 by a presidentially approved document, the
National Strategy to Combat Weapons of Mass Destruction. It states that the United States "reserves
the right to respond with overwhelming force - including through resort to all of our options - to the
use of WMD [weapons of mass destruction] against the United States” and its "friends and allies.”™
The reference to "all of our options” is an invocation of the nuclear option. The document also
identifies preemptive military action as one means of responding to states' acquisition of NBC
weapons or capabilities, and does not exclude U.S. use of nuclear weapons in a preemptive attack.
Subsequent military planning documents repeat and elaborate the formulations found in the NPR,
with allusions to the option of muclear preemptive use, and state plainly, as the National Strategy
had implicitly, that nuclear weapons may be used in response to a chemical or biological attack.™

Recent doctrinal statements are not unprecedented. In the 1990s, as the U.S. nuclear
establishment sought to establish new missions in the aftermath of the Cold War, references to
options for use of nuclear weapons in "counterproliferation” missions in response to biological,

chemical, and nuclear weapons use and capabilities surfaced in a variety of governmental settings.’

* “Nuclear Posture Review [Excerpts] Submitted to Congress on 31 December 2001 ("NPR Excerpts"). Online at
hutpy//www._globalsecurity.org/wmd/library/policy/dod/npr.htm.

*7 Joseph Cirincione, Director, Non-Proliferation Project, Camegie Endowment for International Peace, Testimony to
the Senate Committee on Foreign Relations, May 16, 2002.

*¥ NPR Excerpts; William M. Arkin, Commentary, “Secret Plan Outlines the Unthinkable,” Los Angeles Times, March
10, 2002; Walter Pincus, "U.S. Nuclear Arms Stance Modified by Policy Study," Washingron Post, March 23, 2002,
Pincus wrote that the NPR *would give U.S. presidents the option of conducting a preemptive strike with precision-
guided conventional bombs or nuclear weapons™ against “hostile countries that threaten to use weapons of mass
destruction.”

* NPR Bxcerpts.

* National Strategy to Combat Weapons of Mass Destruction (December 2002) 3.

' E ¢, U.S. Department of Defense, Strategic Deterrence Joint Operaring Concept (February 2004) 32-33. Online at
http/fwwo.dtic.milfjolntvision/sd_joc_vi.doc. "Joint Operating Concepts” are part of a sct of planning documents
intended "to assist in the development of enhanced joint military capabilities needed to protect and advance U.S.
interests.” The goal is "to realize the Chairman's vision of achieving Full S8pectrum Dominance by the Joint Force.” /d.
atl

2 “The Role of Nuclear Weapons in the New World Order,” Briefing by Thormas C. Reed, Chairman of the Joint
Strategic Target Planning Staff Strategic Advisory Group Deterrence Study Group, October 10, 1991, p.8; Department
of the Navy, Office of the Deputy Chief of Naval Operations for Plans. Policy and Operations, Strutplan 2010 Phase I,
Final Report (June 1992), V.1, pp.92-93, obtained through the Freedom of Information Act by the Greenpeace Nuclear
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However, the recent statements are different in three important respects. First, the authoritativeness
is heightened, by a presidential signature on a public document in the case of the National Strategy,
and by a defense secretary's signature in the case of the Nuclear Posture Review. Second, ambiguity
has been lessened and effectively removed about whether the United States maintains the option of
a nuclear response to use of chemical and biological weapons as well as nuclear weapons, and the
possibility of nuclear preemptive use has been given a higher profile. Third, the NPR's reference to
"surprising military developments” significantly widened, at least theoretically, the circumstances
for U.S. nuclear use.

Thus far from diminishing the role of nuclear weapons in security policies, as called for by
the NPT 13 steps, the United States is expanding options for nuclear use. This point was illustrated
chillingly this year by credible media reports that, until the Joint Chiefs of Staff insisted on their
removal, U.S. civilian officials at the highest level wanted to keep nuclear use options in plans for
counter-proliferation strikes on Iran.”® During the Cold War, nuclear weapons were rationalized by
the policy of mutually assured destruction, a policy paradoxically designed to ensure non-use. Now,
there is a new emphasis on their war-fighting role. It is morally comprehensible, though not morally
acceptable, certainly as a long-term policy, that nuclear weapons would be retained to prevent their
use by another country. It is not morally intelligible to project the use of nuclear weapons in a wide
range of circumstances, not limited to possible response to another country’s nuclear use. Nor is it
wise, because it may one day lead to the actual use of nuclear weapons, and because it enhances
their political value, and therefore cncourages their spread.

The United States should therefore reaffirm the assurances of non-use of nuclear weapons
previously given to NPT states parties which have renounced the possession of nuclear arms, and
support rather than oppose codification of the assurances in a treaty. The logic is unassailable;
countries that have foreswom nuclear weapons are entitled to guarantees of non-use of the weapons
against them. Furthermore, the United States should adopt a declared policy of no first use of
nuclear weapons.

Free Seas program, 1994; United States Joint Chicfs of Staff, Doectrine for Joint Theater Nuclear Operations, Joint Pub
3-12.1 (February 1996), pp. viii, I-3; White House, Press Bricfing by Robert Bell, April 11, 1996, cited in George Bunn,
“The Legal Status of U.S. Negative Security Assurances to Non-Nuclear Weapon States,” The Nonproliferation Review
{Spring-Summer 1997) 1, at 11, fn. 116; Robert Bell, "Strategic Agreements and the CTB Treaty: Striking the Right
Balance”, 28 Arms Control Today (No. 1, January/February 1998) 3, a1 6, 9; R. Jeffrey Smith, "Clinton Directive
Changes Strategy On Nuclear Arms,” Washington Post, December 7, 1997, Edward Warner l11, Assistant Secretary of
Defense (Strategy and Threat Reduction), prepared statement before the Strategic Forces Subcommittee, Senate Armed
Services Committee, Hearing vn Nuclear Deterrence, March 31, 1998, at 9, quoted in J. Medalia, “Nuclear Weapons
Production Capability Issues,” Congressional Research Service Report to Congress (June 1998), at CRS-14: Stephen 1,
Schwartz, "Miscalculated Ambiguity: US Policy on the Use and Threat of Use of Nuclear Weapons,” Disarmanient
Diplomacy (February 1998, No. 23) 10, at 1, availuble at www acronym.org.uk: "Nuclear Operations,” Air Force
Doctrine Document 2-1.5 (15 July 1998), at 8-9. The first three items are cited and discussed in Andrew Lichterman,
Western States Information Bulletin, Sliding Towards The Brink: More Useable Nuclear Weapans and the Dangerous
Hiusions of High-Tech War (March 2003) 8-9, online at hitp:Ywsifweb.org/docs/nucpreppdf pdf.

* Seymour Hersh, “The Iran Plans: Would President Bush go to war to stop Tehran from getting the bomb?” The New
Yorker, April 17, 2006; Peter Baker, Datna Linzer and Thomas E. Ricks, “U.S. Is Studying Military Strike Options on
Tran: Any Mix of Tact, Threats Alarms Critics,” Washingion Post, April 9, 2006; Seymour Hersh, “Last Stand: The
military’s problem with the president’s Iran policy,” The New Yorker, July 10, 2006.
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Conclusion: Disarmament as the compass point

Implementation of the above-outlined priority measures and the regime-management
reforms outlined in the Appendix [ should take place in the context of a visible intent to achieve a
nuclear weapons-free world. The priority measures are valuable in and of themselves. They
decrease risks of use, diminish the access of terrorists to catastrophic weapons and materials to
build them, raise barriers to acquisition by additional states, and generate support for strengthening
the nonproliferation side of the regime and resolving regional crises. Moreover, the measures pass
key tests: they enhance security generally; they do not diminish the security of any state; they
reinforce the NPT and enhance the rule of law; they make the world safer now; they move the world
towards elimination of nuclear weapons.

To conclude: Building an effective nonproliferation/disarmament regime 1s complex and
challenging. The underlying principle, however, is simple, and serves as a guide to the work.
Nuclear weapons are morally, legally, and practically unacceptable. As my mentor, the late Senator
Alan Cranston, used to say, “Nuclear weapons are unworthy of civilization.” Perpetual nuclear
apartheid — some countries have the weapous, others are forbidden to have them - is unsustainable.
Both practical and moral coherence requires application of a universal standard, a golden rule: no
country may posscss weapons capable of inflicting catastrophic, city-destroying or even
civilization-ending, damage. If we meet the challenge of implementing this rule, we will pass down
to our children and grandchildren and all succeeding generations a world preserving the advances
made by hundreds of previous generations, including our own.
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Appendix A: Needed Nonproliferation Reforms

Experience since the Cold War with preventing proliferation, in particular with regard to
North Korea and Iran, teaches three lessons about strengthening the regime for the future.

First, material and ongoing violations of safeguards reporting requirements should result in
Jorfeiture of the right to acquire nuclear fuel production technology under Article IV of the NPT,
The United States made this point in NPT meetings with respect to Iran, but it has never been
squarely addressed by the IAEA Board of Governors, NPT states partics, or the Security Council.

Second, institutional reform is needed to create effective compliance assessment
mechanisms. There is no body empowered to assess whether a state is breaching its NPT obligation
by secking to acquire nuclear weapons nor by failing to comply with the commitment to good faith
negotiations on disarmarent. Under its Statute, the JAEA has the important but limited task of
ascertaining whether nuclear materials have been diverted to a weapons program, which it has rot
found to be the case in Iran. But there are other aspects to a weapons program, for example warhead
design and missile development. What is needed is an NPT governing body which together with the
IAEA, perhaps also drawing on UNMOVIC-type resources, has this responsibility, as well as the
responsibility of monitoring reduction and elimination of existing arscnals. There have been
multiple proposals to strengthen NPT institutional capability, by adding a secretariat, a governing
council, and/or empowered annual meetings of states parties. The proposals have come from
responsible states like Ireland and Canada and from the Weapons of Mass Destruction
Commission,** and have been advanced as well by Javantha Dhanapala, chair of the 1995 Review
and Extension Conference and former UN Under Secretary-General for Disarmament Affairs.> So
far the United States has shown no interest.

Third, policy tools work best when integrated into the global system. Effective
nonproliferation and disarmament requires a robust multilateralism based upon global norms. This
is not to say that policy tools involving international cooperation short of a global regime have no
place. The tools include export control arrangements; the network of states (the Proliferation
Security Initiative) prepared to interdict illicit shipments of nuclear, biological and chemical (NBC)
weapon-related equipment, materials, and delivery systems; and the G-8 program building on the
Cooperative Threat Reduction program aimed at securing NBC weapons and materials in Russia
and other countries. But their effectiveness can be optimized by finding ways to link them to the
global regime. An example of movement towards such integration is Security Council resolution
1540, which requires all states to take steps to prevent acquisition of and trafficking in NBC
weapon-related items by states, terrorists and other non-state actors. Among other things, the
resolution requires all states to appropriately regulate exports. It is a step toward universalizing
muclear weapons control by means of law established by the Security Council. The Bush
administration is to be commended for its leadership in the solidification of global law through
resolution 1540. But I must register two cautions. The first is that, as with other nonproliferation
measures, the extent of compliance will depend crucially on how well the states possessing nuclear
arsenals do in fulfilling their side of the bargain. The second is that given the limited membership of
the Security Council and its control by the United States and other permanent members, all

* Weapans of Terror at 63-66.
* See Jayantha Dhanapala with Randy Rydell, Multilateral Diplomacy and the NPT: An Insider's Account (UNIDIR,
2005) 129-132,
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possessing nuclear weapons, legitimacy and in-depth commitment will best be achieved by
subsequent codification of 1540 and similar requirements in multilateral treaties.

Appendix B: Underlying Practical and Moral Concerns

“The unleashing of power of the atom bomb has changed everything except
our mode of thinking, and thus we head toward unparalleled catastrophes.”
Albert Einstein

“If men can develop weapons that are se terrifying as to make the thought
of global war include almost a sentence of suicide, you would think that
man’s intelligence and his comprehension ... would include also his ability
to find a peaceful solution.” President Dwight D. Eisenhower

We must and we can change our course for life is precious.

General George Lee Butler, former Commander-in-Chief of U.S. Strategic Air Command (1991~
92) and U.S. Strategic Command (1992-94), was responsible for all nuclear forces of the American
Air Force and Navy. His insights should be of paramount concern to all Members of Congress:

‘Despite all the evidence, we have yet to fully grasp the monstrous effect of these weapons, that
the consequences of their use defy reason, transcending time and space, poisoning the Earth and
deforming its inhabitants.” Nuclear weapons are ‘inherently dangerous. hugely expensive and
militarily inefficient.”

General Butler stated that “accepting nuclear weapons as the ultimate arbiter of conflict condemns
the world to live under a dark cloud of perpetual anxiety. Worse, it codifies mankind’s most
murderous instincts as an acceptable resort when other options for resolving conflict fail.” He
added, ' have spent years studying nuclear weapons effects...have investigated a distressing array
of accidents and incidents involving strategic weapons and forces... [ came away from that
experience deeply troubled by what [ see as the burden of building and maintaining nuclear
arsenals ... the grotesquely destructive war plans, the daily operational risks, and the constant
prospect of a crisis that would hold the fate of entire societies at risk™**

He stated his profound concern regarding how little high-level scrutiny (the U.S. nuclear
war plan) had received over the years, and by how readily his military colleagues threw up

* CHARLES J. MOXLEY JR., NUCLEAR WEAPONS AND INTERNATIONAL LAW IN THE POST COLD WAR
WORLD, 335 {footnote omitted) (reprinted from Otto Kreisher, Retired Generals Urge End to Nuclear Arsenal, T1n
SAN DIEGO UNION-TRIB., Dec. S, 1996, at A-1.); See, Jonathan Granoft, Nuclear Weapons, Ethics, Morals, and Law,
Volume 2000 Number 4, Bringham Young University Lasw Review, 1417 (2000)
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their hands and rolled their eyes at the grim challenge of converting mathematical
estimates of the destructiveness of nuclear arms and the resilience of Soviet structures into
dry statistical formulas for nuclear war. (reprinted from R. Jeffrey Smith, Ex-Commander
of Nukes Wants to Scrap Them, A Believer No More, THE SACRAMENTO BEE, Mar. 29,
1998. See also R. Jeflrey Smith, The Dissenter, THE WASHINGTON PO3T, Dec. 7, 1997, at
Magazine, W18.)

General Butler had a unique comprehension of how little the matter has been understood in
the chambers of decision making:

1t was all Alice-in-Wonderland stuff,” General Butler says. The targeting
data and other details of the war plan, which are written in an almost
unfathomable million lines of computer software code, were typically
reduced by military briefers to between 60 and 100 slides that could be
presented in an hour or so to the handful of senior U.S. officials who were
cleared to hear it: “Generally, no one at the briefing wanted to ask questions
because they didn’t want to embarrass themselves. It was about as
unsatisfactory as could be imagined for that subject matter. The truth is that
the President only had a superficial understanding’ of what would happen in
a nuclear war, Butler says. Congress knew even less because no lawmaker
has ever had access to the war plan, and most academics could only make
ill-informed guc:sscs.”l7

We remain in a state of incomplete comprehension largely because the magnitude of the
destructive capacity of a nuclear bomb is simply too great to imagine. Moreover, the
illogic of this improved means to an unimproved end challenges our fundamental
concepts of what we are willing to do to millions of innocent people to protect our own
creation, the State.

The UN in its 1991 report found the *(njuclear weapons represent a historically
new form of weaponry with unparalleled destructive potential. A single large
nuclear weapon could release explosive power comparable to all the energy
released from the conventional weapons used in all past wars.”*

Experts have cstimated that the total conventional bombs dropped by United
States Air Force amounted to only two megatons for the entirety of WWII, the
vield of one or two ordinary nuclear bombs today. *’

' See id. at n 27 (quoting R. Jeffery Smith. Ex-Commander of Nukes Wants 1o Scrap Them, A Reliever No More,
SACRAMENTO BEE, Mar. 9, 1998; see alse R, Jeffrey Smith, The Dissenter, WASH, POST MAG.. Dec. 7, 1997, at
Wig).

¥ MOXLEY, supra note 1, at 398 { quoting WOLRD HEALTH ORGANIZATION, UNITED NATIONS, EFFECTS
OF NUCLEAR WAR ON HEALTH AND HEAL ) 712d ed, 1987); see also, UN DEPARTMENT FOR
DISARMA) AFFAIRS, NUCLEAR WEAPONS: A COMPREHENSIVE STUDY 6, at 7, (1991),

? Ses Center for Defense Information, Nuclear War Quotations 39, (hereinafter NUCLEAR WAR
QUOTATIONS) {quoting Ray S. Cline in WORLD POWER ASSESSMENT 38 (1975).
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What exactly does one nuclear bomb do? Former Director of Central Intelligence
Stansfield Turner offers his brief description:

The fireball created by a nuclear explosion will be much hotter than the surface of
the sun for fractions of a second and will radiate light and heat, as do all objects of
very high temperature. Because the fireball is so hot and close to the earth, it will
deliver enormous amounts of heat and light to the terrain surrounding the
detonation point, and it will be hundreds or thousands of times brighter than the
sun at noon. If the fireball is created by the detonation of a 1-MT (megaton)
nuclear weapon, for example, within roughly eight- to mne-tenths of a second
cach section of its surface will be radiating about threc times as much heat and
light as a comparable area of the sun itself. The intense flash of light and heat
from the explosion of a 550-KT weapon can carbonize exposed skin and cause
clothing to ignite. At a range of three miles surfaces would fulminate and recoil
as they emanate flames. Particles of sand would explode like pieces of popcom
from the rapid heating of the fircball. At 3.5 miles, where the blast pressure
would be 3psi, the fireball could ignite clothing on people, curtains and upholstery
in homes and offices, and rubber tires on cars. At four miles, it could blister
aluminum surfaces, and at six to seven miles it could still set fire to dry leaves and
grass. This flash of incredibly intense, nuclear-driven sunlight could
simultaneously set an uncountable number of fires over an area of close to 100
square miles *’

What is the destructive effect of this blast? In his landmark opinion for the International Court of
Justice, Judge Chnistopher Weeramantry made a short list:

Nuclear weapons

1. cause death and destruction; induced cancers, leukemia, keloids and related
afflictions;

2. cause gastrointestinal, cardiovascular and related afflictions; continued for
decades after their usc to induce the health related problems mentioned above;
. damage the environmental rights of future generations;

. cause congenital deformities, mental retardation and genetic damage;

. carry the potential to cause a nuclear winter;

. contaminate and destroy the food chain;

. imperil the eco-system;

. produce lethal levels of heat and blast;

. produce radiation and radioactive fallout;

10. produce a disruptive clectromagnetic pulse;

11. produce social disintegration;

12. imperil all civilizations;

13. threaten human survival;

14. wreak cultural devastation;

15. span a time range of thousands of vears;

16. threaten all life on the planet;

17. irreversibly damage the rights of future generations;

OO0 ~J O W b LS

M STANSFIELD TURNER, CAGING THE NUCLEAR GENIE , app. A 127-128 (1997).
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18. exterminate civilian population;
19. damage neighboring states;
20. produce psychological stress and fear syndromes--as no other weapons do."

What does this mean in terms of human experience? Please read this bearing in mind that the
current arsenals represent nearly one million times the hosror that overtook Hiroshima. Takashi
Hiroaka, Mayor of Hiroshima testified before the International Court of Justice:

“The atomic bombs dropped on Hiroshima and Nagasaki shattered all war
precedent. The mind-numbing damage these nuclear weapons wrought shook
the foundations of human existence. ..

The dropping of the nuclear weapons is a problem that must be addressed
globally. History is written by the victors. Thus, the heinous massacre that
was Hiroshima has been handed down fo us as a perfectly justified act of war,

As a result, for over 50 years we have never directly confronted the full
implications of this horrifying act for the future of the human race. Hence, we
are still forced to live under the enormous threat of nuclear weapons. ..
Beneath the atomic bomb’s monstrous mushroom cloud, human skin was
bumned raw. Crying for water, human beings died in desperate agony. With
thoughts of these victims as the starting point, it is incumbent upon us to think
about the nuclear age and the refationship between human beings and nuclear
weapons. ..

The unique characteristic of the atomic bombing was that the enormous
destruction as instantaneous and universal, Old, young, male, female, soldier,
civilian — the killing was utterly indiscriminate. The entire city was exposed to
the compound and devastating effects of thermal rays, shock wave blast, and
radiation. ..

Above all, we must focus on the fact that the human misery caused by the
atomic bomb is different from that caused by conventional weapons. (Hjuman
bodies were burncd by the thermal rays and high-temperature fires, broken and
lacerated by the blast, and insidiously attacked by radiation. These forms of
damage compounded and amplified cach other, and the name given to the
combination was “A-bomb discase...”

{T)he bomb reduced Hiroshima to an inhuman state utterly beyond human
ability to express or imagine. [ feel frustrated at not being ablc to express this
completely in my testimony about the tragedy of the atomic bombing...”
It is clear that the use of nuclear weapons, which cause indiscriminate mass
murdef2 that leaves survivors to suffer for decades, is a violation of international
law.”

* Threat or Use of Nuclear Weapons, 1996 1L.C.J. at 454 (separate opinion of Judge Weeramantry)
“ JOHN BURROUGHS, THE {(ILJLEGALITY OF THE THREAT OR USE OF NUCLEAR WEAPONS, 90-91{1997};
see also, DOUGLAS ROCHE, BEYOND HIROSHIMA {2005), THE ULTIMATE EVIL (1997}, and AN
UNACCEPTABLE RISK (1995) for thorough expositions of the relationship between the threat of nuclear weapons and
international legal and diplomatic affairs.
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During the Cold War the deployment of the arsenals of the Soviet Union and the US were designed
to ensure nonuse. Not only does it seem that nuclear weapons challenge our capacity of using law
and morality to guide our conduct but also reason as well. We have built a device which renders us
less secure the more we perfect its effectiveness. Thus, George Kennan, a key figure in developing
the architecture of the Cold War said about nuclear weapons:

“The readiness to use nuclear weapons against other human beings — against
people we do not know, whom we have never seen, and whose guilt or innocence
is not for us to establish — and, in doing so, to place in jeopardy the natural
structure upon which all civilization rests, as though the safety and perceived
interests of our own generation were more important than everything that has
taken place or could take place in civilization: this is nothing less than a
presumption, a blasphemy, an indignity ~ an indignity of monstrous dimensions —
offered to Godr™*

The perverse logic of the Cold War based on having enough destructive capacity
at the ready to make a use unthinkable makes no sense at all today. The hair
trigger deployments of thousands of warheads between Russia and US renders
logic impotent since we are not even encmies. Yet, as if we were acting rationally,
we keep these arsenals precisely calibrated and weil organized thus efficiently
risking the destruction of all human life on the planet.

I would now likc to offer a simple legal test that the National Academy has given
to these devices followed by the relevant excerpts from statements of recent years
of the Nobel Peace Laureates who have gathered at a Summit in Rome, Italy and
then close with the entire most recent Nobel Peace Laureates Statement from
Gwangju, Korea of June 2006.%

My hope is to instill a greater sense of the moral aspect of this issue into our public discourse. At
root we are addressing whether this use of the gift of science and technology solves any problem as
great as the problem this use has created. T would contend that practically, legally, morally, and
militarily it has not. Thus the argument 1o set the compass point toward abolition is well founded.

The Commuittee on International Security and Arms Control of the U.S. National Academy of
Sciences succinctly summed up the legal analysis of the cuwrent posture of international law:

“(T)he International Court of Justice agreed that the threat or use of nuclear
weapons is strictly limited by generally accepted laws and humanitarian principles
that restrict the use of force. Accordingly, any threat or use of nuclear weapons
must be limited to , and necessary for, self-defense; it must not be targeted at
civilians, and be capable of distinguishing between civilian and military targets;
and it must not cause unnecessary suffering to combatants, or harm greater than

* GEORGE F. KENNAN, THE NUCLEAR DELUSION 206-207 (1982).

** Report on Nobel Laureate organization the International Peace Burean delegations to the Nobel Peace §aureate
Summits lists the Laureate participants and the statements in full, <

hap:/www. gsinstitute. org’/docs/IPB_ NobelSummitReports pdf>; see also the official web site of the Summits at
<hitp:/fwww. nobelforpeace-summit.org >
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that unavoidable to achieve military objectives. In the Committee’s view, the
inherent destructiveness of nuclear weapons, combined with the unavoidable risk
that even the most restricted use of such weapons would escalate to broader
attacks, makes it extremely unlikely that any contemplated threat or use of nuclear
weapons would meet such criteria.” >

Judge Ranjeva, of the ICJ, stated what should be axiomatic in addressing world threats, and by
that | mean, threats that impact on not just United States’ interests but the entire planet and
generations yet unborn:

“On the great issues of mankind the requirements of positive law and ethics make
comunon cause, and nuclear weapons, because of their destructive effects, are one
such issue.” **

In a world with many different religions and cultures there are few places where we can look for
an expression of global ethical principles and norms. Many would agree that the Nobel Peace
Laureates are a sufficiently distinguished group whose opinions should not be lightly ignored.
Below are several quotes from Summits of this distinguished group on the subject of nuclear
weapons.

From the 2005 Rome Final Statement:

While expressing regret that some African nations spend too much on conventional weapons, we
commend the entire African continent for becoming a nuclear weapons free zone. It is absurd that
the nations with nuclear weapons refuse even to pledge not to use nuclear weapons against all
nuclear weapons free nations.

As in past years, we reiterate our insistence that the existence of nuclear weapons is morally
unacceptable and condemn military doctrines allowing their use. We demand progress by the
nuclear weapons states in fulfilling their disarmament obligations under the Nuclear Non-
Proliferation Treaty. The corrosion of the non-proliferation regime is a danger to world peace.

From the 2004 Rome Final Statement:

Preserving and strengthening the Nuclear Non-Proliferation Treaty. We reject double standards
and emphasize the legal responsibility of nuclear weapons states to work to eliminate nuclear
weapons. We call for continuation of the moratorium on nuclear testing pending entry into force of
the Comprehensive Test Ban Treaty, and for accelerating the process of verifiuble und irreversible
nuclear arms reduction. We are gravely alarmed by the creation of new, usable nuclear weupons
and call for rejection of doctrines that view nuclear weapons as legitimate means of war-fighting
and threat pre-emption.

From 2003 Rome Final Statement:

“* JOHN BURROUGHS, THE LEGAL FRAMEWORK FOR NON-USE AND ELIMINATION OF NUCLEAR
WEAPGNS, quoted at p. 6 (2006), <http://www fenp.org/disacmament/Gpeacebripaper. pdf>
* Threat or Use of Nuclear Weapons 1996 1CJ 296 (separate opinion of Judge Ranjeva).
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The threat of weapons of mass destruction remains with us. We call for an immediate end to the
newly resurgent arms race, which is being fueled by a failure 10 universally ratify a treaty banning
nuclear testing, and by doctrines that lower the threshold of use and promote the creation of new
nuclear weapons. This is particulurly dangerous when coupled with the doctrine of pre-emption.

For some to say that nuclear weapons are good for them but not for others is simply not
sustainable. The fuilure

of the nuclear weapons states to abide by their legal pledge to negotiate the elimination of nuclear
weapon, contained in the Nuclear Non-Proliferation Treaty, is the greatest stimulus to their
proliferation.

Nuclear weapons are immoral and we call for their universal legal prohibition. They must be
eliminated hefore they eliminate humaniry.

For a list of the Nobel Peace Laureates who have endorsed these strong statements, please go to
http://www.nobelforpeace-summit.org/index-en.as

And most recently the following was issued at the Summit in Gwangju, Korea, which is quoted here
in its entirety because of its relevance to the Korean issue:

Gwangju Final Declaration 2006

In Gwangju, the birihplace of modern Korean democracy, we, the Nobel Peace laureates, have
reaffirmed our historical responsibility and the hope of human kind 10 achieve democracy and
peace on the Korean Peninsula and the whole world. “The 2006 Gwangju Summit of Nobel Peace
Laureates” was held to remember the May 18 Democratic Movement that spurred the
democratization of Korea in 1980, and to uphold the spirit of the June 15 South-North Joint
Declaration that opened up the way for peace on the Korean Peninsula in 2000. We have gathered
in the spirit of the two global events that have occurred on the Korean Peninsula. We will search
Sfor, and promate, stable ways to bring lusting peace on the Peninsula and to spread democracy in
East Asia. The Summit started from the universal insight discovered over the course of human
history that democracy and human rights bring peace; and peace in turn strengthens democracy
and human rights. This is not only the spirit of the Nobel Peuce Prize but aiso the purpose of life
and the course of action for the Nobel Peace laureates.

The shadows of the Cold War stiil linger on the Korean Peninsule and the tension and
confrontation have become a huge threat to the peace and democracy of not only the Peninsula and
East Asia but also the world as a whole. Meanwhile, there are still many places in Asia where
democracy has not yet developed and human rights are being jeopardized. This shows us that trees
of democracy and peace do not grow easily and that without endless efforts these trees will not
grow and sometimes even wither. In this respect, the historical responsibility and common action of
the Nobel Peuce laureates are all the more crucial. Based upon our sivong friendship and common
philosophy, we will go to areas where democracy and peace are under threat, wherever thai may
be, and do our best 10 fulfill our role and responsibiliry.

Our practical actions aspire to affirm universal shared values such as compassion, love, justice,
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Sforgiveness and generosity.

Based on such goal and philosophy, we, the Nobel Peace lawreates, pledge and propose the
Jollowing:

Global Issues

All countries around the world must endiessly strive to further develop democracy and
peace, and this must be pursued not by use of force or violence but through peaceful means
such as non-violence, forgiveness and reconciliation.

There are still many areas not only in Asia but in all parts of the world where democracy
and human rights are under oppression. International cooperation, and multilateralism
based on the rule of law must be strengthened. Not only political human rights, but also the
more basic social human rights such as the right to eat, to receive medical treatment, to be
educated and to live in peace must be achieved.

Without rooting out poverty we cunnot expect development in democracy and human rights,
nor can we end terrorism and war. Along with humanitarian emergency aid, the
international community needs long—term efforts to reduce poverty and bring sustainable
economic development. We urge the G8 leaders meeting in St Petersburg on July 15th 1o
Sulfill the Millenmium Development Goals for Africa and its peoples, especially through debt
cancellation.

To ensure a sustainable future we call for: a. Recognition and full implementation of
women's rights and the full implementation of Security Council Resolution 1325 on
women’s role in the peace process; b. Promotion of a culture of peace where security is
defined to abways focus on meeting human needs with substantial reductions in military
spending thus freeing up enormous resources; ¢. Recognition in action not just rhetoric that
without a healthy environment the human community cannot survive; d. Enhancing
cooperation amongst people in addressing our collective needs through rendering the
institution of war as obsolete as apartheid, slavery and colonization.

For the resolution to international disputes and for world peace, the active role of ihe
United Nations must be respected. All countries should do their utmost to closely cooperate
with the UN to resolve current global disputes and promote democracy through peaceful
CIIPIOHIGIIC measures.

Korean Issues

1.

The May 18 Democratic Movement and the signing of the June 15 South-North Joint
Declaration were historic events contributing 1o democracy and peace not only on the
Korean Peninsula but in Asia and the whole world. We, the Nobel Peace laureates, will do
our best to uphold the vision and philosophy of both events.

The Korean Peninsula remains the only place on earth where the darkest shadows of the
Cold War still linger. We call for more active cooperation and efforts of the two Koreas, and
also the concerned nations such as the United States, Japan, China and Russia, and
international organizations such as the United Nations to pursue inter-Korean
reconciliation and cooperation and end the state of war on the Peninsula to bring lasting
peace in the region. As « modest step to enhance such cooperation, we advocate conversion

ro
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of the DMZ into a de-mined Peace Park, an environmental reserve for the benefit of all
people.

3. The tension and confrontation surrounding the North Korean nuclear issue must be
resolved. We urge all parties to resume the Six Party Talks in the spirit of mutual respect
und equality. In order to advance this important process, we expect that the DPRK will
completely abandon its nuclear weapons policy and accept international inspections. We
also call for the US 10 end financial and economic sanctions on the DPRK and offer security
guarantees. All parties should avoid any further obstacles to progress. All parties should
Jfully implement the “Beijing Joint Statement” of September 19, 2005. The Six Parties should
cooperate to ensure safe, peaceful energy security for the DPRK and implement economic
cooperation in the fields of energy, trade and investment, bilaterally and multitaterally. We
urge the United Nations und all nations involved to pursue inter-Korean reconciliation and
cooperation and end the state of war on the Peninsula to bring lusting peace in the region.

4. We propose that the six-party talks should not be a temporary meeting to resolve the North
Korean nuclear issue and bring lasting peace on the Peninsula but be developed into a
permanent multilateral organization 1o promote peace and democracy on the Korean
Peninsula.

Nuclear weapons

1. If we are to have stability we must have justice. This means the same rules apply to all.
Where this principle is violated disaster is risked. In this regard we point te the failure of
the nuclear weapons states to fulfill their bargain contained in the Nuclear
Nonproliferation Treaty to negotiate the universal elimination of nuclear weapons. To
pursue a nuclear-weapons-free Korean Peninsula or Middle East or South Asia, without
credible commitment to universal nuclear disarmament is akin to a parent trying fo
persuade his teenagers not to smoke while puffing on a cigar. There are steps available to
make progress in this area and they include:

a. Completing a treaty with full verification mechanisms cutting off further production of
highly enriched uranium or plutonium for weapons purposes;

b, Universal ratification of the Comprehensive Test Ban Treaty, now ratified by 176 nations;

¢. Taking the arsenals of Russia and the US off of hair trigger, launch on warning high
alert;

d. Legally confirmed pledges by all states with nuclear weapons never to use them first;

e. Making cuts in the US and Russia’s arsenal irreversible and verifiable.
(Htalics added)

‘e, the Nobel Peace laureates, pledge to pursue joint efforts and sivengthen cooperation for the
development of democracy, peace and human rights on the Korean Peninsula and the world as a
whole.~June 17, 20006, At the closing of the “2006 Gwangiu Summit of Nobel Peace Lavreares”

o Mikhail Gorbacheyv, Nobel Peuce Laureate 1990
24
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Kim Dae-jung, Nobel Peace Laureate 2000

Mairead Corrigan Maguire, Nobel Peace Laureate 1976

Shirin Ebadi, Nobel Peace Laureate 2003

Wangari Muta Maathai, Nobel Peace Laureate 2004

International Peace Bureau (IPB). Organization awarded Nobel Peace Prize 1910
American Friends Service Committee (AFSC}), Organization awarded Nobel Peace Prize
1947

Amnesty International (Af), Organization awarded Nobel Peace Prize 1977
International Physicians for the Prevention of Nuclear War (IPPNW), Organization
awarded Nobel Peuce Prize 1985

Pugwash Conferences on Science and World Affuirs, Organization awarded Nobel Peace
Prize 1995
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Mr. SHAYS. Thank you, Mr. Granoff.
Mr. Sokolski. Thank you.

STATEMENT OF HENRY D. SOKOLSKI

Mr. SOKOLSKI. Thank you, Mr. Chairman.

I am a little humbled. This is quite an assembly that you have
put together of experts. It is an honor to be here, and I thank you
for holding the hearing.

Mr. SHAYS. It is an honor to have you here. And it is an assem-
bly of some very fine experts, so thank you for being part of it.

Mr. SOKOLSKI. I want to talk about the topic that you assigned
us, and I guess my message today is that your hearing is perhaps
too timely. I say that because the nonproliferation provisions in the
NPT have pretty much been watered down for a long time, and
they have been overshadowed, I think, too much by many coun-
tries’ backing of the most dangerous and uneconomical forms of nu-
clear energy. I think you heard some expressions of that enthu-
siasm, though muted, even today.

What is worse, since the early 1990’s we and our allies have
shied away from enforcing the NPT against the world’s worst
proliferators. Now, sadly, I don’t think there is any technical or
really any simple diplomatic substitute for these treaty-based sys-
tems, particularly the NPT. I think that is why I have spent so
much time, both in my service on the Hill at the Defense Depart-
ment and advising the CIA, and in running my own center, on com-
missioning research and looking into how to make the nonprolifera-
tion provisions of these rather weak institutional barriers, the NPT
and the TAEA, much more effective.

We have commissioned at the center that I run, the Non-
proliferation Policy Education Center, a good number of analyses
over the last, I'd say, four or 5 years. Today what I would like to
do is just give you four of the key findings of this research.

First, I think if we are to do better we really need to clarify what
the NPT protects as being peaceful. A key reason why the non-
proliferation provisions of the NPT have become more difficult to
enforce is that most nations, including Iran, North Korea, and, I
hate to say it, the U.S. Government, have adopted too generous a
view of what the inalienable right to develop research and produce
peaceful nuclear energy is under the NPT’s article four. Simply be-
cause a nuclear activity or material might have some conceivable
civilian application and a country is willing to let international in-
spectors come and monitor them occasionally I would submit is not
enough to meet the criteria of what is peaceful under the NPT.

In addition, the nuclear activity or material must also be capable
of being monitored in a manner that will prevent it from being
used for bombs. This is laid out in article three. And their applica-
tions must be economical enough clearly to be beneficial. I think if
you note when you read the treaty it says the purpose is to share
the benefits of peaceful nuclear energy. I don’t think it was meant
to promote uneconomical activities that bring countries within days
or weeks of having bombs. That is not the purpose of the treaty.
It has become that, and that is a big problem.

Certainly building commercial nuclear fuel making plants which
could bring nations to the brink of having bombs is hardly a per
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se right under the NPT. Actually, if it is possible I would like to
submit some testimony that I gave on this very issue which basi-
cally relies on the research of other experts and legal authorities
and historians going into what the per se rights are under the
NPT, with your permission. Indeed, such a reading of the NPT
would make the treaty one that promotes the spread of nuclear
weapons making capabilities, which is the exact opposite of its in-
tent.

Second, the IAEA should concede what it can’t safeguard and
seek more funds to safeguard what it can. The ability of the IAEA
to account for nuclear materials that are needed to make nuclear
weapons is hampered not only by a lack of candor regarding what
the Agency’s inability to safeguard nuclear fuel-making activities
is, but also its persistent tendency to rationalize away new safe-
guards and physical security challenges and to shy from raising the
funds needed to meet these new challenges.

You had a series of questions during the hearing that were quite
interesting about whether or not the JAEA budget was growing or
not. It is growing, but it is puny. To give you some idea, we spent
about $6 billion on the Transportation Security Agency to check
your luggage and to make sure that you don’t bring liquids on of
a certain type. We have 100 percent false alarm rate for that par-
ticular activity. We take old women and children and we put them
through the wringer. The TAEA is not permitted, by its own char-
ter, to have a false alarm rate higher than 5 percent. Its budget
right now—and this is in the notes. We standardized it to 2004 dol-
lars—is roughly about $100-some-odd million.

Now, I heard testimony that said that while $30 million, or even
more, had been added, but that there was a lot of resistance be-
cause the tax burden on us or on other countries. I don’t know.
That doesn’t sound right to me. The $30 million just isn’t that
much.

For the last 20 years the Agency safeguards budget has been lit-
tle more than doubled in constant dollars. During that same period,
however, civilian stockpiles of separated plutonium and highly en-
riched uranium, which the Agency is obligated to safeguard be-
cause they are directly usable for nuclear weapons, have increased
six times over. This does not include the material that is not safe-
guarded, which is not six times over but twenty times over. The ac-
tual amount of civilian nuclear weapons usable material that goes
unaccounted for each year, meanwhile, has been increasing steadily
as the number and output of nuclear fuel-making facilities grows
internationally.

If we are serious about safeguarding against the spread of nu-
clear weapons and preventing nuclear theft or terrorism, these
trends have to change. The IAEA may be able to monitor as they
look at fuel-making activities, but it cannot inspect these facilities
to provide timely warning of diversions or thefts, which are equiva-
lent to many, many nuclear weapons worth each year. It should
admit this publicly. I think Mr. Elbarday is to be commended for
coming as close as he has to admitting it.

Mr. SHAYS. I want you to be very specific. They should admit
what publicly?
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Mr. SokOLSKI. That they cannot inspect nuclear fuel-making fa-
cilities to provide sufficient warning of a possible diversion to inter-
vene and prevent it. In other words, by the time they find out that
several bombs worth has gone missing, it can sometimes be years
after the diversion could have occurred where the material was
missing.

By the way, this gets to one of the problems the administration
and Congress should have about a fissile material cutoff. Those nu-
clear fuel-making facilities that would be examined by a Fissile
Material Cutoff Treaty, it would be wonderful if you could verify
them, yet right now you can’t. The administration isn’t entirely
calndid about this because it only says you could hide the whole fa-
cility.

The truth is, if you knew where the facilities were, you would not
be able to know in any given year how much it produced, and the
difference of what you knew and what the truth was could be
equal, depending on the facilities, literally to scores of weapons
worth in the case of one of the large facilities just brought online
in Japan. So it is kind of like keeping track of the funds in Enron.
If you don’t know what they are making, you don’t know what they
are stealing. And that is where we are. People need to come out
and admit that, and they are not.

Third, governments must put security first. By the way, I do
make recommendations for increasing the IAEA’s budget, and they
should get more money based on user fees, to be blunt. Right now
Italy has no reactors. It pays more into safeguards than South
Korea, who has 18 reactors. There is something perverse about
that. You have to change that. And there are a number of things
where the IAEA has identified where they can do better. They
know how to do it; they just lack money. So you have to make the
distinctions. You have to give them the money where they need it
and encourage them to be candid where no amount of money is
going to make much difference for the time being.

Third, governments must put security first instead of subsidizing
uneconomical, dangerous nuclear energy projects. Concern for nu-
clear security has increasingly taken a back seat to states’ encour-
agement of uneconomical nuclear energy projects that can bring
countries right to the brink. Japan, which has already been rocked
by revelations that its pilot plutonium-making plants had lost track
of roughly 40 bombs worth of material over the years, just began
operation of one of the world’s largest reprocessing plants. This
plant is certain to lose money, and experts project the IAEA will
lose track of nearly 50 bombs worth of crude nuclear weapons
worth of plutonium there annually.

Other equally problematic nuclear fuel-making operations are
underway in Brazil, South Africa, India, Ukraine, and Argentina.
One has to wonder why the IAEA has correctly established that
there is no economic or technical requirement for additional fuel-
making capacity over the next ten to twenty years, yet the U.S. is
doing little to object to these efforts and arguably is encouraging
them in order to get them to pursue becoming a nuclear fuel sup-
plying state under its new initiative, the Global Nuclear Energy
Partnership, which Mr. von Hippel has done a great deal of work
on.
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Here it would help to pace nuclear power’s expansion and that
of commercial nuclear fuel

Mr. SHAYS. Let me do this. I think I need to interrupt you to
make sure we get to the Professor.

Mr. SOKOLSKI. Let me stop right here then.

Mr. SHAYS. OK. Thank you.

Mr. SOKOLSKI. Sorry.

[The prepared statement of Mr. Sokolski follows:]
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Mr. Chairman, ranking member, members of the committee, I want to thank you for inviting me
here to testify on the Nuclear Nonproliferation Treaty (NPT), and on how to improve
implementation of the NPT and the Intemmational Atomic Energy Agency’s (IAEA’s) nuclear
safeguards system. I previously worked on these matters in the U.S. Senate as a legislative aide, in
the Pentagon as the Deputy for Nonproliferation Policy under Secretary Cheney, and as an analyst
in the Secretary of Defense’s Office of Net Assessment. I currently run a nonprofit educational
organization, the Nonproliferation Policy Education Center, which is completing two independent
studies on how implementation of the IAEA’s safeguards system and the NPT can be improved.

Your hearing today is, unfortunately, all too timely. The nonproliferation provisions of the NPT
and the IAEA have long been watered down and overshadowed by too many countries’ backing of
the most dangerous and uneconomical forms of nuclear energy. What’s worse, since the early
1990s, we and our allies have shied away from enforcing the NPT or the IAEA against the world’s
worst proliferators. In Iran’s case, we have decided to focus instead on enforcing a voluntary,
confidence-building political understanding Iran made with France, the UK. and Germany. With
North Korea, we deferred enforcing the NPT for nearly a decade and then in 2003 actually ignored
the IAEA’s formal referral of Pyongyang’s NPT violations to the UN Security Council. Finally, in
the case of India, we and our allies are making an enormous exception, which failing an
unprecedented expression of nuclear self-restrain by India, risks all but vitiating the nonproliferation
utility of the NPT and IAEA.

Sadly, there is no technical or diplomatic substitute for these treaty-based systems. That’s why my
center has been commissioning research on how to make the nonproliferation provisions of the NPT
and the IAEA more effective. Today, I would like briefly to discuss four of the key findings of the
research that’s been done.

(1) We need to clarify what the NPT protects as being “peaceful.” A key reason why the
nonproliferation provisions of the NPT have become more difficult to enforce is that most nations —
including Iran, North Korea, and the United States — have adopted too generous a view of the
“inalienable right” to develop, research and produce “peaceful nuclear energy” that the NPT is
meant to protect. Simply because a nuclear activity or material might have some conceivable
civilian application and a country is willing to let international inspectors to monitor them
occasionally is not enough. The nuclear activity or material must also be capable of being
monitored in a manner that will prevent it from being used for bombs, and their applications must
be economical enough to be clearly “beneficial.” Certainly, building commercial nuclear fuel
making plants, which can bring nations to the brink of having bombs, is hardly a per se right under
the NPT. Indeed, such a reading of the NPT would make it a treaty that promotes the spread of
nuclear weapons-making capabilities--the precise opposite of the treaty’s intention.

(2) The IAEA should concede what it can’t safeguard and seek more funds to safeguard what it
can. The ability of the IAEA to account for nuclear materials that are needed to make nuclear
weapons is hampered not only by a lack of candor regarding the agency’s inability to safeguard
nuclear fuel-making activities, but also by a general tendency to rationalize away new safeguards
and physical security challenges, and an unwillingness to raise the funds needed to meet these new
challenges. For the last 20 years the agency’s safeguards budget has little more than doubled in
constant dollars (to about $105 million in 2004). During the same period, however, civilian
stockpiles of separated plutonium and highly enriched uranium—which the agency is obligated to
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safeguard because they are the most usable nuclear materials for making nuclear weapons, and can
be fashioned into bombs in a matter of days—have increased six times over.” The actual amount of
civilian nuclear weapons-usable material that goes unaccounted for each year, meanwhile, has been
increasing steadily as the number and output of nuclear fuel-making facilities grows. If we are
serious about safeguarding against the spread of nuclear weapons and preventing nuclear theft or
terrorism, these trends must change. The TAEA may be able to monitor nuclear fuel-making in
rough terms, but it cannot inspect these facilities to provide timely waming of diversions or thefts
equivalent to many nuclear weapous. It should admit this publicly. This would help put a spotlight
on the dangers associated with additional governments frying to create even more nuclear fuel-
making plants than already exist® At the same time, technical opportunities to improve material
accountancy coverage for reactors and inspection coverage exist, and deserve to be funded beyond
the current levels.* The agency also could do more to encourage tighter physical security and better
controls on uranium source materials. For all of these needed upgrades, the existing system of
country assessments to fund the IAEA’s budget, a system based on the UN formula and each
country’s GDP, is simply inadequate.® It needs to be complemented with a user-fee based on the
size of each country’s nuclear program and inspection requirements.

(3) Governments must put security ahead of subsidizing uneconomical, dangerous nuclear
energy projects. Concern for nuclear security has increasingly taken a backseat to states’
encouragement of uneconomical nuclear energy projects that can bring countries within weeks or
days of acquiring nuclear weapons. For example, Japan, which was already rocked by revelations
that its commercial plutonium fuel-making authorities had lost track of roughly 40 bombs worth of
nuclear weapons usable material, began operations of one of the world’s largest reprocessing plants
at Rokkasho-mura this year. This plant is certain to lose money and experts project that the IAEA
will lose track of nearly 50 crude bombs’ worth of weapons usable plutonium there .':mnually.6
Other equally problematic nuclear fuel-making operations are underway or planned in Brazil, South
Africa, India, Ukraine, and Argentina. One has to wonder why: The IAEA has correctly
established that there is no economic requirement for additional nuclear fuel-making capacity for
next 10 to 20 years.” Yet, the US is doing little to object to these efforts, and arguably is
encouraging countries to pursue them in order to become “nuclear fuel supplying states” under the
U.S. Department of Energy’s Global Nuclear Energy Partnership.® Here, it would help to pace
nuclear power’s expansion and that of commercial nuclear fuel-making more with what private
financial institutions are willing to fund than with what governments are willing to subsidize.

(4) We need to do more to enforce the rules and do so in a country-neutral fashion. Finally, no
nuclear nonproliferation rules can long survive if violators go unidentified and unpunished, and if
states that never signed up or never followed the rules are treated as though they had. At the very
least, North Korea should be held responsible for its violation of the NPT and its IAEA safeguards
agreement, even though it withdrew from the NPT. In addition, Iran should be sanctioned not just
for its failure to adhere to the one-off, voluntary, confidence-building political understanding it
reached with the U.K., France, and Germany in November of 2004, but also for its clear violations
of its IAEA safeguards obligations that it assumed by joining the NPT. Also, it is critical that the
U.S. and other states not grant India the benefits of being an NPT member in good standing (India
never signed the treaty) unless New Delhi is at least willing to restrict its military nuclear efforts.
India could do this by restricting its weapons production efforts, as all NPT nuclear weapons states
already have, or at least by not expanding its nuclear weapons material production efforts beyond its
current level. This is not only needed to prevent an arms rivalry in the region (and beyond), but to
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keep the U.S. and other civilian nuclear suppliers of India compliant with their NPT obligation not
to help any nation that did not have nuclear weapons before 1967 get nuclear arms “directly or
indirectly”. Finally, the U.S. and other countries should back adoption of new country-neutral rules
similar to those being promoted by the French Government. These new rules would prescribe
minimum sanctions for violations in advance (without ever naming specific states). They also
would shift much of the current burden of proof in determining NPT and IAEA violations (and for
taking appropriate enforcement actions) from the IAEA’s Board of Governors, where it now lies
entirely, to the suspect nations themselves. Instead of requiring the IAEA board to prove a violation
before taking action, these new rules would suspend nuclear cooperation if the board were unable to
find a nation clearly to be in compliance. Similarly, minimum sanctions would be imposed
automatically against states that the IAEA board found to be in violation.”
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Mr. SHAYS. Mr. von Hippel. Let me just tell you I am going to
give you a choice here. I am coming back after my votes. I have
kept you here all day, so I am not expecting that you would have
to stay, but whoever stays, even if it is one of you, I will be back
to have a dialog, because, frankly, I think you can help put these
pieces together that the other two panels have introduced and so
on.

What the bell meant was four votes, but, Professor von Hippel,
we have time to have you make your statement.

Mr. voN HippPEL. OK. I will make it in 5 minutes.

Mr. SHAYS. You can go over a little bit. We will be fine.

STATEMENT OF FRANK VON HIPPEL

Mr. voN HiPPEL. Thank you. Thank you for holding this hearing.
I have organized my statement into why the NPT is important,
why it is in trouble, and what the United States can do about it.

Mr. SHAYS. Great.

Mr. voN HipPEL. Why it is important, the NPT embodies an al-
most universally shared recognize that nuclear weapons are a
threat to all mankind. It recognizes that the weapons, themselves,
are the threat, no matter which country possesses them. It also
represents a commitment to do something about this to prevent the
spread of nuclear weapons to more countries and to reduce their
numbers in the countries that have them ultimately to zero.

Under the NPT, the Atomic Energy Agency checks whether non-
weapon states are complying with their commitments. We know as
much as we do about Iran’s nuclear activities, for example, only be-
cause Iran is a party to the NPT, which gives the IAEA the right
to go and look.

Now, why is it in trouble? One reason is that the non-weapon
states are increasingly reluctant to accept additional restrictions
when the United States has dropped any pretense of making irre-
versible nuclear arms reductions. The non-weapon states won’t pay
attention to our priorities if we don’t pay attention to theirs.

In June I saw how angry this dialog has become when I attended
a conference in Oslo on minimization of highly enriched uranium
in civilian nuclear applications, one of your concerns. The concern
was that, as you have indicated, that highly enriched uranium can
be used by terrorists to make improvised nuclear explosions, but
South Africa’s Ambassador to the IAEA at that conference declared
that the NPT is not an a la carte menu from which states’ parties
may choose their preferences while ignoring other aspects, and he
referred in particular to the lack of progress on the Fissile Material
Cutoff Treaty, which is one of the 13 steps that the U.S. committed
to at the NPT Review Conference in 2000.

The treaty, which is, in the words of the U.N. resolution, the
agreement in 2000 called for immediate commencement of negotia-
tions under an effectively verifiable treaty banning the production
of fissile materials for nuclear weapons or other nuclear explosive
devices.

It is 6 years later, and negotiations at the Conference of Disar-
mament have not begun because of what I consider a petty dis-
agreement by the U.S. and China over the proposed agenda.



211

Now, with regard to what the United States can do, I would like
to offer a list of four things that we could do to help restore legit-
imacy to the NPT and thereby to its usefulness as a tool against
the dangers of nuclear proliferation and nuclear terrorism.

First, a Fissile Material Cutoff Treaty will only happen if the
United States gives this priority. U.S. also has to support an inter-
nationally verified fissile cutoff, not oppose it, as we do today. We
can’t require that non-weapon states be open to IAEA inspection
but refuse such inspections for ourselves. I agree with Mr. Sokolski
that there is an uncertainty of a percent or so or up to a few per-
cent in the measurements at facilities which handle highly en-
riched uranium and plutonium, but that is much better than noth-
ing.
I recall the first President Bush’s insistence that under the
Chemical Weapons Convention international inspections should be
possible any time, anywhere, without right of refusal. He did not
say except for in the United States.

Now, the second thing is the Comprehensive Test Ban Treaty. It
is almost always at the top of the list for non-weapon states. The
U.S. Senate refused to ratify the CTBT in 1999. The global test
moratorium has continued, however, and the directors of the U.S.
nuclear weapons labs have continued to certify each year that the
U.S. nuclear stockpile is safe and reliable and doesn’t require test-
ing. The National Academy of Sciences and the Department of En-
ergy agree that this situation can be maintained indefinitely, al-
though they may not agree on how best to do it.

Under these circumstances, it would be in the U.S. interest to
ratify the CTBT and lock in other countries, as well. There will al-
ways be the escape clause that gives each state party to the treaty
the right to withdraw from it if it decides that its supreme national
interests are jeopardized.

Third, we should take the objective of nuclear disarmament seri-
ously. Why does the U.S. keep thousands of nuclear warheads? Be-
cause Russia has thousands of nuclear warheads. And if it came to
nuclear war, we would want to be able to destroy as many as pos-
sible of theirs before they could be used. Why not then agree to de-
stroy as many as possible of these warheads now by agreement and
eliminate the hair trigger situation which has been discussed?

Russia and the U.S. could get down to a thousand warheads
each—that is a thousand total warheads, not just deployed war-
heads—before we would need to ask other countries to reduce.
Today we each have enough material to make more than 10,000.

Fourth—and this brings me back to my colleagues’ statement—
continue the moratorium on spent fuel reprocessing. This is an
issue that is being driven by Congress that has major implications
for the future of nuclear proliferation. For 30 years the U.S. has
been able to say to other countries we don’t reprocess and you don’t
need to, either. In combination with the invisible hand of econom-
ics, that posture has been very effective.

The number of states having their reactor fuel reprocessed has
declined dramatically in those 30 years. Congress now proposes to
have federally financed reprocessing of spent power reactor fuel.
The reason is the delay in the availability of Yucca Mountain. A
reprocessing plant would be an alternative destination for spent
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fuel, but it would be a very expensive one. And such damage to
U.S. nonproliferation policy is completely unnecessary. Storing
older spent fuel in dry casks at reactor sites or at centralized stor-
age sites would cost one-tenth as much as reprocessing and would
be much less hazardous than reprocessing.

Mr. SHAYS. Professor, I have about 4 minutes, which is still
enough time, but if you could kind of close up.

Mr. voN HIPPEL. I am down to my last half page.

Mr. SHAYS. Great.

Mr. voN HIPPEL. Just on that point, though, the hazard from
spent fuel in dry cask storage at reactor sites is a minuscule por-
tion of the total hazard of that site. The major hazard is from the
reactor core, the next down is the recently discharged spent fuel in
the pools. The dry cask storage is negligible hazard.

So, in summary, the non-weapon states will not support the U.S.
effort to further limit their rights under the NPT if the U.S. doesn’t
begin to live up to our own central NPT commitment to irreversibly
end the arms race with the FMCT and the CTBT and get on with
the task of nuclear disarmament.

I would also like to make one specific suggestion: that Congress
require of the executive branch an annual report from the Presi-
dent summarizing relevant initiatives, progress, and obstacles to
implementation of U.S. commitments under the NPT.

Finally, on how easy it is——

Mr. SHAYS. I have now two and a half minutes.

Mr. voN HippEL. OK, but you really wanted to know the answer
to this.

Mr. SHAYS. OK. Go for it.

Mr. voN HiPPEL. How hard is it to make a nuclear weapon? John
Phillips

Mr. SHAYS. Are you going to stay or do you need to leave, be-
cause I am coming back?

Mr. voN HiPPEL. I have a 9 o’clock flight from Dulles.

Mr. SHAYS. Then you are fine. You can stay.

[The prepared statement of Mr. von Hippel follows:]
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Thank you for holding this timely hearing on a critical issue. In my prepared statement,
I summarize briefly my views on:

1. Why the NPT is important,
2. Why it is in trouble, and
3. What the United States can do about it

Why the NPT is important

The NPT embodies an almost universally shared recognition that nuclear weapons are a
threat to all mankind. It recognizes that the weapons themselves are a threat - no matter
which country possesses them. Our species and our institutions are too fallible to possess
thousands of nuclear weapons indefinitely without some — and possibly virtually all — of
them being used as a result of a terrible mistake,

Nuclear weapons are the original weapons of mass destruction. They can destroy masses
of people indiscriminately. We learned that from Hiroshima and Nagasaki.- The nuclear
explosions over those cities destroyed the Army headquarters in Hiroshima and the
ardinance factory in Nagasaki. They also destroyed the schools, the hospitals, the
temples and everything else within a radius of more than a mile.

Today, the average nuclear weapon has ten times the explosive power of the Hiroshima
and Nagasaki weapons and some are a hundred times as powerful and indiscriminate.
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Other countries’ nuclear weapons represent a danger to us. They could be nsed without
authorization or by an irresponsible or incompetent leadership. And highly enriched
uranium in the nuclear complexes that support those nuclear weapons could be stolen and
used to by terrorists to make improvised nuclear explosives.

QOur own nuclear weapons are a threat to ourselves as well as to others for the same
reasons.

The Nonproliferation Treaty represents a common understanding by virtually all of the
nations of the world of this danger and a commitment to do something about it: to prevent
the spread of nuclear weapons to more countries and to reduce their numbers and
supporting infrastructure in the countries that possess them — ultimately to zero.

Under the NPT, the International Atomic Energy Agency checks whether non-weapon
states are complying with their NPT commitments and reports if that compliance is in
question. The IAEA may have its limitations but it is a marvel in the anarchic
international world that we live in. We know as much as we do about Iran’s nuclear
activities, for example, only because Iran is a Party to the NPT has given the IAEA the
authority to go and look.

Why is the NPT in trouble?

There are many ways in which we could strengthen the barriers between nuclear power
and nuclear-weapons technologies. For example, we could agree to eliminate stocks of
HEU and plutonium wherever possible and to limit the proliferation of national
enrichment and reprocessing plants.' But the non-weapon states are increasingly
reluctant to accept additional restrictions when the nuclear-weapon states appear to have
abandoned making purposeful progress on irreversible nuclear arms reductions. The non-
weapons states won’t pay attention to our priorities if we don’t pay attention to theirs.

In June, I saw at first hand how angry this dialogue of the deaf has become when |
attended a conference in Oslo on “Minimization of HEU in Civilian Nuclear
Applications.”

Eliminating civilian uses of highly enriched uranium wherever possible is an objective on
which I thought there was consensus. There is no question that, if about 100 pounds of
highly enriched uranium were stolen, a terrorist group could figure out how to use it to
make a Hiroshima type nuclear explosion. The Depariment of Energy is so convinced of
this danger that it belicves that a prepared group might be able w improvise a nuclear
explosion on the spot within minutes of penetrating a storage facility containing HEU |

So you would think that it would be easy to achieve an international agreement that
highly enriched uranium should be replaced in reactor fuel by low enriched uranium
wherever possible. It turns out that it is not easy! There is just about universal agreement

that it is a desirable goal. But some leading non-weapon states such as South Africa,

(i)
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whose government inherited a large stock of highly enriched uranium, are not ready to
support the elimination of civilian uses of HEU as a new objective of the nonproliferation
regime.

At the Oslo conference, South Africa’s ambassador to the IAEA declared, “The NPT is
not an a la carte menu from which States Parties may choose their preferences, while
ignoring other aspects.” He then reminded us that “South Africa has continued to call for
the soonest commencement of negotiations in the Conference on Disarmament, without
preconditions, on a treaty banning the production of fissile materials for nuclear weapons
or other explosive devices.™

What he was referring to was one of the 13 steps committed to by the U.S, Russia, UK.,
France and China at the NPT Review Conference of 2000. These were steps toward
implementing their commitment under Article VI to “cessation of the nuclear arms race
at an early date and to nuclear disarmament.” The third of these steps was “the immediate
commencement of negotiations on [an] effectively verifiable treaty banning the
praduction of fissile material for nuclear weapons or other nuclear explosive
devices...with a view to their conclusion within five years.™

Yet, six years later, negotiations still have not begun, principally because of a
disagreement between the U.S. and China over the agenda of the Conference on
Disarmament, Since the CD sets its agenda by consensus, if the U.S. or China does not
agree with a proposed agenda, nothing happens.

Supporters of a global HEU cleanout argued in Oslo that we should make progress where
we can, and a global cleanout of civilian HEU is one place where a great deal of progress
can be made today. Furthermore, we pointed out, that most of the HEU that needs to be
cleaned out is in the weapons states.®

But our arguments did not prevail. The South Africans and others simply responded:
“Your priority is a global cleanout of HEU? Ours is a Fissile Material Cutoff Treaty!”

What the United States can do

In the remainder of my testimony, I would like to discuss the FMCT and some other
things that the weapon states could do to restore legitimacy to the NPT and thereby its
usefulness as a tool against the dangers of nuclear proliferation and nuclear terrorism.

A Fissile Material Cutoff Treaty. An FMCT would put a ceiling on weapon stockpiles.
In the case of the U.S., given the plutonium and HEU that we have declared excess, it
would limit us to around 15,000 warheads. That is not much of a constraint, given that
the U.S. is currently on track to reduce to a total of 2200 operational strategic and about
6000 total warheads.
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The good news is, that as far as we know, the five NPT weapon states have stopped
producing fissile materials for weapons. India, Israel, North Korea and Pakistan have
not, however, and India, in particular, is vastly expanding its capabilities to produce
plutonium for weapons. Some of this expansion will be facilitated by the U.S.-India
deal. It is regrettable that the Bush Administration and Congress have not seen fit to
condition India’s access to the global uranium market on it joining the fissile-material
production moratorium,

The Bush Administration has damaged the prospects for a meaningful FMCT further by
opposing intemational verification.” This position is profoundly undermining of the NPT
because an FMCT would, in effect, extend to the nuclear-weapon states one of the
obligations that the non-weapon states have accepted: not to make HEU or plutonium for
nuclear weapons and to accept IAEA verification of their compliance. The non-weapons
states have every reason to ask why the U.S. thinks that this obligation should be verified
in the non-weapon states but not in the weapon states?

An FMCT will only happen if the U.S. gives it priority — the first President Bush gave the
Chemical Weapons Convention priority. Recall, by the way, his insistence that challenge
inspections by the Organization for the Prevention of Chemical Weapons should be
possible “any time, anywhere, without right of refusal.”

Unfortunately, neither the Clinton nor the Bush Administrations have given the FMCT
that kind of priority.

A Comprehensive Test Ban Treaty always comes at the top of the list for the non-
weapons states.” The U.S. Senate refused to ratify the CTBT in 1999. The global testing
moratorium has continued, however, and the directors of the U.S. weapons labs have
continued to certify each year that the U.S. nuclear stockpile is safe and reliable and
doesn’t require testing. The Department of Energy and independent experts both agree,
that given the proper programs, this situation can be maintained (although they don’t
necessarily agree on the required programs).

Under these circumstances, it would appear to be in the U.S. interest to ratify the CTBT
and lock in other countries as well. If necessary, there is always the escape clause,
Article IX, “Each State Party shall, in exercising its national sovereignty, have the right
to withdraw from this Treaty if it decides that extraordinary events related to the subject
matter of this Treaty have jeopardized its supreme interests.”

Take the objective of nuclear disarmament seriously. No one has a fail-safe formula
for how to achicve a zero nuclear-weapon world.  Although we are a lot closer to the
preconditions for such a world today than we were.during the Cold War, in at least three
regions of the world: the Middle East, South Asia, and on the Korean Penninsula,
countries still feel that their ultimate survival may depend upon their nuclear deterrents.

We can get to much lower levels of nuclear weaponry than Russia and the US. have
today, however. President Kennedy's former national security advisor stated an obvious
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truth in 1969 when he said that “a decision that would bring even one hydrogen bomb on
one city of one’s own country would be recognized in advance as a catastrophic blunder;
ten bombs on ten cities would be a disaster beyond history; and a hundred bombs on a
hundred cities are unthinkable.”"

So why do we keep thousands of nuclear warheads? Because Russia has thousands of
nuclear warheads and, if it came to nuclear war, we would want to be able to destroy as
many as possible of those Russian warheads before they could be used against us.

Why not then destroy as many as possible now by agreement? All the rest of the world
combined has only about 1000 warheads. Russia and the U.S. certainly could get down
to that level before we started to ask other countries to reduce.

At the 2000 NPT Review Conference, the weapon and non-weapon states agreed on “The
necessity of establishing in the Conference on Disarmament an appropriate subsidiary
body to deal with nuclear disarmament.”"" The U.S. refuses, however, to allow a
discussion of this subject al the CD.'> What are we afraid of?

Continue the moratorium on spent-fuel reprocessing. My final suggestion is not on
the list of thirteen steps agreed to in 2000 by the NPT weapon states. But it is an issue
that is being driven by Congress at the moment and which I believe has major
implications for the future of nuclear proliferation.

In the 1960s and early 1970s, the U.S. promoted spent fuel reprocessing and plutonium
recycle worldwide. In 1974, however, India used the first piutonium that we had helped
it produce and separate for what it called a “peaceful nuclear explosion.”

The response of the Ford Administration, under the leadership of Secretary of State
Henry Kissinger, was to block the export of reprocessing technology to more states. The
Carter Administration, which came next, reviewed the rationale for the domestic
reprocessing and plutonium recycle program that was being proposed in the U.S. at that
time and concluded that it did not make any economic sense. A few years later, the U.S.
nuclear utilities came to the same conclusion and have been unwilling to invest in
reprocessing ever since.

The U.S. has therefore been able 1o say to other countries: “We don’t reprocess and you
don’t need to either.” In combination with the invisible hand of economics, that posture
has been very effective. The number of states that are having their reactor fuel
reprocessed has declined dramatically in the past thirty years.

Congress now proposes to reverse this successful policy and have federally financed
reprocessing of spent power reactor fuel.” The reason is that the Nuclear Waste Policy
Act of 1982 {Section 302(a)5(B)] committed the Department of Energy to start moving
spent fuel off power-reactor sites by 1998, It expected to be able to ship the spent fuel to
Yucca Mt but licensing delays have resulted in that destination being unavailable till at
least 2017, A reprocessing plant would be an alternative destination.
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Does this mean that we are willing to see other countries go down the same route? No,
the Bush Administration has announced that it opposes new reprocessing or enrichment
plants in “any state that does not already possess full-scale, functioning enrichment and
reprocessing plants.”"

The damage to the NPT and U.S. nonproliferation policy from this proposal for yet
another discriminatory proposal is completely unnecessary. Storing older spent fuel in
dry casks at reactor sites or at a centralized storage site would cost one tenth as much as
reprocessing and is less hazardous with regard to both accidents and the potential for
nuclear and radiological terrorism. "

Summary and recommendation

In summary, the NPT is in trouble. Some of this trouble stems from its inherent
weaknesses. [t was negotiated in the late 1960s, at a time when nuclear energy was
expected to quickly become the dominant energy source worldwide, The U.S,, for
example, expected to have a nuclear capacity equivalent to about 1800 large power plants
by today and to be building more than one hundred a year.'® We actually have about 100
today and haven’t ordered a new one in 30 years.

So the NPT protects the “inalienable right” of countries to acquire their own nuclear
facilities, as long as they are subject to IAEA inspection and are not provably parts of a
nuclear-weapon program. [t is that right that we are trying to limit today in our struggle
with Iran.

But we will not get support for further limiting the rights of the non-weapon states under
the NPT if we don’t begin to do a more credible job of living up to our own central
commitment under Article VI of the NPT to irreversibly end the nuclear arms race (i.e.
with the FMCT and CTBT) and get on with the task of nuclear disarmament.

In this connection, I would like to make one specific suggestion for a modest step
Congress could take. It could require an annual report to Congress from the President
summarizing initiatives, progress and obstacles to implementation of U.S. commitments
under NPT Asticle VI

i See. for example. Global Fissile Material Report 2006, wx;xw.:“»s:;ilem:xtcriais,org‘

? See the excelient summary by Cristina Chuen and William C. Potter, “The Oslo Symposium: On The
Road To HEU Minimization,” hipriwww ensaniixedu/pnbs/week 060822 him. which also has Hnks o the
papers and statements presented there,

' U.S. Department of Energy, Office of Security Affairs, Office of Safeguards and Security, Monual for
Protection and Control of Safeguards and Security Interesis, Chapter {, Protection ard Control Planning
FF, (Washington, D.C.: DOE, {5 July 1994}
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**South African Perspectives on Highly Enriched Uranium,” Statement by Mr. A. 5. Minty, South Africa’s
representative on the IAEA Board of Govemors, at the International Symposium on Highly Enriched
Uranium, Oslo, Norway, 19-20 June 2006.

* Final Document of the Nonproliferation Treary Review Conference of 2000, paragraph 15.3.

® See e.g. “Global cleanout: Reducing the threat of HEU-fueled nuclear terrorism” by Alexander Glaser and
Frank N. von Hippel, Arms Control Today, Yanuary/February 2006,

7 See, for example, the U.S. White Paper released to the Conference on Disarmament, May 18, 2006,
hitp://geneva.usmission.gov/Press2006/0518WhitePaper.html,

8 The result was the concept of “managed access” inspections by which intemnational inspectors could
check for the presence of prohibited chemical weapons activities while unrelated proprietary and national
security information was kept shielded from their view. This should be possible for the FMCT as well.

? Bringing the CTBT into force and continuing the testing moratorium were the first and second of the 13
steps toward nuclear disarmament demanded of and agreed to by the nuclear weapon states in the Final
Document of the Nonproliferation Treaty Review Conference of 2000, paragraph 15.

' McGeorge Bundy, “To Cap a Volcano," Foreign Affairs, October 1969, p. 1.
" Final Document of the Nonproliferation Treaty Review Conference of 2000, paragraph 15.4.

'? See e.g. the statement to the CD by Acting U.S. Assistant Secretary of State Rademaker, May 18, 2006,
hig:#geneya usmission.goy/Press2006/05 1 8RudemakerCDsatement htmi

1 Conference Report on the Encrgy and Water Appropriations Act for Fiscal Year 2006, Report 109-275,
“Nuclear Energy Programs,” pp. 141-142 and *Nuclear Waste Disposal,” pp. 156-157.

HThe White House, “Fact Sheet: Strengthenmg Intcmauonal Effons Against WMD Prohfx,rauon
February 11, 2004, at www.whi . This position is

paraphrased in the Department of Energy s Report o Congress Spent nuclear fuel rsc_yc ling program plan,
May 2006, p. 10.

'* See e.g. American Physical Society Panel on Public Affairs, Nuclear Power and Proliferation
Resistance: Securing the Benefits, Limiting Risk, 2005 "

* U.S. Atomic Energy Commission, Proposed Environmental Statement on the Liquid Metal Fast Breeder
Reactor Program, WASH-1535, 1974



220

Mr. SHAYS. Let me do this. My staff can tell you where you can
get a sandwich.

You have to stay, because I want to know how you do it.

Ambassador GRAHAM. Yes.

Mr. SHAYS. I just want to say that I would welcome all of you
staying, but to force you to stay would be house arrest and I am
not going to do that, but I think I have another 25 minutes before
I am back here, and I will be back here. I think Mr. Granoff will
be back here, so I am definitely back here.

Thank you.

We are recessed.

[Recess.]

Mr. SHAYS. I call this hearing to order.

What I would like, I will let you, Professor, tell me, and, Ambas-
sador, I would like to have you tell me what I would like to hear
from there, but in regards to the issue. This is the point I am try-
ing to make: we have always known people could learn how to
make a weapon, so to me the issue is not is there all the docu-
mentation if you are a bright student can you do it. The question
is what I learned that I need to be disavowed of if it is not true
is that basically to make a low-yield weapon using enriched ura-
nium you don’t need a lot of specialized parts, and you could, if you
could get the weapons grade material, create a nuclear explosion.

Professor, I will have you start out on it.

Mr. voN HIPPEL. You are absolutely right. In fact, it is so easy
to make a nuclear explosion—and it is not necessarily low yield.
We are talking about Hiroshima scale—with highly enriched ura-
nium metal, that the Department of Energy worries about impro-
vised nuclear devices. That is, they worry about terrorists getting
into a bunker which has highly enriched uranium metal in it and
actually improvising an explosion on the spot before they can be
stopped by the guard force. That is pretty easy.

Now, when you were talking about the Princeton undergraduate,
John Aristotle Phillips, he wasn’t a student of mine, but he did this
as a project for a course of a colleague of mine, and it is considered
so easy even by undergraduates to do a highly enriched uranium
bomb that they always go for plutonium. They want to show that
they are smart enough to do a plutonium bomb, which is an implo-
sion bomb. In fact, the Hiroshima bomb was not designed at Los
Alamos, it was designed by an assistant professor and a couple of
graduate students in Berkeley the summer before. The whole Los
Alamos head scratching and hair tearing was devoted to the pluto-
nium bomb. But a plutonium bomb is not necessarily out of reach
of terrorists, either. It is more difficult.

Mr. SHAYS. Let me ask you, with that, though, do you need mate-
r}ilal t}?lat would be harder to get a hold of? Is the material an issue
there?

Mr. voN HipPEL. No. Well, the plutonium is.

Mr. SHAYS. I don’t mean the plutonium.

Mr. voN HipPEL. No. In fact, Phillips went to call up DuPont,
what kind of explosives to I use, and they were happy to tell him
what kind of explosive to use. He went to the National Technology
Information Service and asked for the Los Alamos Primer, which
was the lectures that were given at Los Alamos to the incoming
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people by this Berkeley assistant professor, and when they came
out with the primer, which has now since then been published by
the University of Chicago—no, by Berkeley University Press, Cali-
fornia University Press. They said usually when people ask for this
they ask for these, too, with a stack of documents. So, in fact, it
was referred to in the testimony before that this was given as a
project. By the way, Phillips didn’t do it right, despite his claims.
He actually made a mistake in the design. This is beyond the ordi-
nary undergraduate, but it has been done by graduate students
correctly.

Mr. SHAYS. OK. Gotcha.

Mr. voN HiPPEL. For the plutonium weapon.

Mr. SHAYS. Super.

Mr. voN HipPPEL. I had a colleague, Ted Taylor, at Princeton for
a number of years who was an ace Los Alamos weapons designer
in his previous incarnation, and he was the one who actually first
raised the issue of nuclear terrorism in the 1970’s, and he was con-
cerned about the U.S. going to—at that time the U.S. was pushing
toward a plutonium economy, and he was very concerned about
having plutonium used as a commercial fuel by the millions of
bombs worth, is what people were envisioning at that time. He was
making the argument—and it was an argument. I mean, the com-
munity was not unanimous about this—that, in fact, terrorists
could do it. It is more difficult, but you shouldn’t ignore it.

Mr. SHAYS. Gotcha. Let me just go to you, Ambassador. You were
going to tell me up front, and then I will get off of this issue, but
I would like to just get it off the table here.

Ambassador GRAHAM. Well, I just wanted to, Mr. Chairman, tell
you about my experience in South Africa with the South African
government.

hMr:? SHAYS. Can you give us a timeframe of when you were
there?

Ambassador GRAHAM. Yes, I will. I headed the U.S. Government
efforts to permanently extend the Nuclear Non-Proliferation Treaty
in the 1993-1995 timeframe, and so I traveled all over the world
looking for votes. It was a little bit like a political convention. And
one of the places I went to was South Africa, because they were
a very key vote. They were a swing vote. They had the possibility
of bringing in a lot of non-aligned countries who were opposed to
us to support our view that the NPT should be permanent.

So I went to South Africa and I was there for 2 days with a col-
league and the first day I spent with the government in their of-
fices, and then the second day they gave us a tour of their former
nuclear weapon establishment, and they took us to a shut-down
nuclear enrichment plant that they used to make the HEU, and
then they took us over about ten miles away to Wallendaba, where
they actually assembled the weapons, and they took us to the
building where they assembled the weapons, and they showed us
a large room. They said this is where we assembled the weapons.
Look around you. Nothing has changed.

There was nothing in that room you couldn’t find in a high school
machine shop. They showed us the cases they had used to move the
weapons around in. It was clear they would fit in the back of a
panel truck. And then they gave us a short lecture on why they
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built the weapons, which I won’t go into unless you insist. And
then they explained how. And they said that we spent on this pro-
gram $150 million. I got that wrong. We spent on this program $25
million and had 150 people working on it, including the janitor. No-
body knew what we were doing. That doesn’t count, of course, the
money we spent enriching the uranium to weapons grade, just the
bomb assembly part—$25 million, 150 people. We built six bombs
of 20 kilotons. We didn’t need to test them because we used the
gun barrel design. You are the first Americans to see this other
than those two on the International Atomic Energy inspection
team. We are telling you this for a reason, and the reason is that
once the fissile material is acquired—we made our own over in
Wallendaba 20 miles away, but if the fissile material can be ac-
quired, the rest is really easy, really easy. Any government can do
it.

Mr. SHAYS. The rest is really easy?

Ambassador GRAHAM. Really, the rest is really easy. Virtually
any government could do it and many sub-national groups like ter-
rorist organizations could do it, in their view. You don’t need an
infrastructure. You just need a few skilled scientists and engineers
and the fissile material.

So that goes just to reinforce what everyone else has said, but
here is a country that had direct experience doing it.

Mr. SHAYS. Mr. Sokolski, comment?

Mr. SOKOLSKI. I think that is the reason why the IAEA could be
a heck of a lot more important than it is, because it has the job
of keeping a count of the weapons usable materials that are pro-
duced literally in the open. I think it is important to keep in mind
that in the case of highly enriched uranium some scientists like to
joke and say, well, you need a tall ladder and a tube to assemble.
I mean, I don’t think it is that easy, but you are not talking about
very much.

In the case of plutonium, I don’t think we should look at this as
one is more difficult so they will do the easier, No. 1. No. 2, so we
would be OK if a terrorist got some plutonium? I don’t think so.
In other words, what that allows a group to do, once it has posses-
sion, is raise literally kilotons of uncertainty as to what they will
be able to do, just like Iraq. You will not know. So once they give
plausible reason for you to believe they stole it, you are in a world
of worry.

I think, in addition, you need to understand again something
which there has been not very much candor about in the official
world. When I worked in the Government I had the same problem.
I worked in the Defense Department. People do not want to admit
that they cannot keep track of this material, even in civilian facili-
ties that are declared and monitored by the IAEA, never mind the
ones that might be hidden away. They can do only such a rough
job that, in the case of a commercial-sized facility that enriches and
reprocesses, you will literally they say lost in the pipes or in solu-
tion many bombs worth per year.

Now, if you focus on that point it changes the way you look at
the whole problem of what to do. If you believe you can monitor
and safeguard—and safeguard means not just look at, but get
warning of a diversion early enough to prevent it ft being com-
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pleted by getting folks to land with Black Hawk helicopters or
whatever they do. Depending on how you see that, it changes ev-
erything as to what you do.

Mr. SHAYS. First I am going to just say I tend to learn the most
about the terrorist threat from folks who used to work in the Gov-
ernment who now have a little more freedom to talk about issues
when they work for a non-government organization, have their own
institutions, and so on, so I really appreciate the fact that you all
stayed and I thank you very much.

Mr. Spring, were you going to make a comment?

Mr. SPRING. I was going to make exactly the same point that Mr.
Sokolski just made; that is, that I would be a little bit reluctant
to try, on the basis of probability, and say OK, we are going to
focus on the terrorist threat in highly enriched uranium at the
margin compared to what might be the risk associated with pluto-
nium because of the relative ease of assembly. I think that these
guys are too unpredictable to say, OK, we can sort of net down and
focus more on the HEU source than on the plutonium source. I
think you could arrive at some poor policy decisions if you take
that too far.

Mr. SHAYS. Let me do this. Professor, is there anything you want
to say before we get you on your plane?

Mr. voN HiPPEL. No. I thank you.

Mr. SHAYS. I think we will get you on your plane, and I thank
you so much for coming. I very much appreciate it. Nick is a very
good man at getting taxis. Follow that man. And let’s have this on
the record: my staff director is helping him get the taxi.

Do you need to leave, Ambassador? Thank you very much. Any
last comment that you would like to make for the record?

Ambassador GRAHAM. I can’t think of anything additional that I
would want to submit for the record at this point. I enjoyed the
hearing very much. I thought the questions were really excellent.
The answers were good, too, but the questions set the tone of the
hearing. I think a lot of issues that are not discussed nearly as
much as they should be got discussed today. I hope that the tran-
script can be drawn together in some way that can be made avail-
able to students and scholars and Government people.

Mr. SHAYS. Let me just say this to you. If I am back in this
place—and I hope to be—whether I am in the majority or Mr.
Kucinich, we both agree that we need to be bringing this up to a
different level, and you are going to see next year, whomever, but
we are going to pursue this big time, because it is a huge issue and
it is not getting the attention it deserves.

Ambassador GRAHAM. These are very big issues and Congress
rarely has the opportunity to address them in a detailed way as
has happened today.

Mr. SHAYS. Thank you very much, and travel safely.

Ambassador GRAHAM. My pleasure. Thank you.

Mr. SHAYS. Thank you.

With the three of you that are still here, let me ask you is there
anything that was brought up in the first panel, Mr. Blix, or the
second panel with our Government officials that you would want to
emphasize or critique in a way that says you disagreed with the
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things that were said? Are there agency points that you want to
make? Mr. Spring?

Mr. SPRING. I think that Deputy Assistant Secretary Semmel ad-
dressed this in his opening statement a little bit, but I would like
to reinforce it, and that is that the impression can be left that the
United States and, by extension, the other four declared nuclear
weapons states under the NPT, are somehow at odds with or not
complying with or in violation of article six. I just don’t believe
that. And the Blix Commission talked about the disarmament proc-
ess being in disarray. I don’t believe that it is in disarray.

The Blix Commission talked about an insufficient commitment to
arms control on the part of the United States and talked about
there being this commitment during the cold war, but the numbers
of nuclear weapons were going up during the cold war and they are
coming down now, and they are on their way to between 1,700 and
2,200 at the strategic level. The U.S. has gone even greater strides
below that in the tactical area.

I find it hard to equate the idea that we were somehow OK dur-
ing the cold war when the arsenals were going up but now we are
somehow sort of ignoring these obligations under article six when
they are coming down.

So I think the United States has quite a bit to be proud of in
what it has done in the arms control field. There is a tangential
relationship between strategic arms control between the United
States and Russia today and nonproliferation policy, but I think
that generally that is a positive relationship, in my view, so that
I think that I would be a little bit reluctant to denigrate too much
the position the United States has taken in that field.

Mr. SHAYS. Thank you.

Mr. Granoff, do you disagree or agree but you want to make an-
other point?

Mr. GRANOFF. I disagree very vigorously that it is a little more
sophisticated than that. Article six is part of the law of the land,
as you know. Article six, clause two of the Constitution makes trea-
ties the supreme law of the land, and article six of the NPT re-
quires good faith efforts to obtain nuclear disarmament.

All of the parties to the treaty agreed, in order to gain the indefi-
nite extension of the treaty, to principles and objectives in 1995,
and included in those principles and objectives was an unequivocal
commitment to the ultimate elimination of nuclear weapons, and
the parties to the treaty and the negotiations forced the United
States and the other nuclear weapons states to agree to 5-year re-
view conferences at which the commitment to nuclear disarmament
and the steps in that direction would be reviewed.

In 2000 there was a very productive conference and 13 practical
steps were agreed upon by all parties to the treaty as a way of ful-
filling the article six commitment. Now, those commitments in the
year 2000 were political commitments, no doubt, and it would be
bootstrapping a political commitment improperly into a legal com-
mitment under our Constitution to say that because we made polit-
ical commitments as part of a treaty they are the law of the land.

But in 2005 at the next review conference the position of our
Government was that our commitments made in 2000 to fulfill arti-
cle six would not be reviewed.
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Now, that alone does not constitute bad faith or noncompliance,
but the failure to put forward another route of fulfilling article six
I believe puts us in a legally precarious position.

Mr. SHAYS. Us or everyone? The question was put to us or the
other four, as well?

Mr. GRANOFF. I would say the other four would be part of it, but
the other four were not as irresponsible in overtly creating unnec-
essary roadblocks to creating an agenda in 2005. What happened
was the conference never got a working agenda. The other coun-
tries that I would say are worth pointing out would be Egypt and
Iran, who also I would say were not operating to create an operat-
ing agenda. So at the 2005 review no statement could be made, nor
could there be an adequate review of the kind of threat-reducing
steps that were needed, steps like making it difficult for a country
to use their article four privileges and drop out of the treaty. There
were proposals, for example, of friends of the United States that
said if a country drops out of the treaty they lose the facilities that
they developed under article four. That to me would be clearly an
effective and useful nonproliferation aspect. Never got discussed.
Creating a secretariat for the NPT so they could have a corporate
memory never got discussed. Creating some way of having some
body at which complaints of noncompliance could formally be
brought and evaluated, never discussed.

Essentially, the review conference was unable to review past con-
duct, and the U.S. kept focusing on only the nonproliferation side
of the equation without putting forward an alternative route. I
think it is our obligation to do that.

I feel more comfortable criticizing my own country where dissent
is part of our system than criticizing others.

Mr. SHAYS. I hear you, but the bottom line is all five need to be
taking action. The burden is on all five, correct?

Mr. GRANOFF. The burden is on all parties to the treaty, but the
biggest burden I would say is on the P-5.

Mr. SHAYS. I would like you, Mr. Sokolski, to respond, but then
I would like to ask all of you, I am not hearing clearly the com-
ment, I am not interpreting clearly the comment that parties that
aren’t part of the nuclear family have a right to expect to do more,
and because they are not seeing us do more they are going in the
opposite direction. I don’t know what the opposite direction means.
In other words, that they are doing something. I am not quite sure
what we are seeing them doing.

Mr. Sokolski, you were going to make a point earlier?

Mr. SOKOLSKI. Yes. I want to make sure I understand the point
you just made.

Mr. SHAYS. Why don’t you answer your question first.

Mr. SokoLskI. OK. My reading of the history—and I have writ-
ten a history that has been published of the proliferation treaty ef-
fort—doesn’t quite correspond to this. It is different.

Mr. SHAYS. To what? Mr. Granoff’s comments?

Mr. SOKOLSKI. Yes, and even a little bit to my colleague at The
Heritage. I think there is actually a very fundamental problem in
reading this document, the NPT. You can read it through the lens
of article six, which says we would like good faith efforts for those
that declare they have nuclear weapons to disarm, or you can look
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at this understanding through the lens of article four, which says—
actually, there are three lenses, article four, which says everyone
has a right to develop nuclear energy in a peaceful fashion, and
then there is the first two articles, which says them that’s got don’t
give and them that’s not got don’t try to get. Depending on which
lens you pick, you end up emphasizing very different things. What
we have heard is, well, you shouldn’t emphasize the article six. You
should.

I think you are going to have to think about three things at the
same time, unfortunately. I think the emphasis needs to be placed
on making sense of article four. The reason why, it is the least dis-
cussed. Everyone has talked to death about how America needs to
give up more nuclear weapons, and then occasionally they say
China, which is actually making more. Then you hear some discus-
sion that really you shouldn’t try to get. But you don’t have a dis-
cussion of what peaceful nuclear energy is.

A reason I think that is important is the United States, this Con-
gress, is funding something called the Global Nuclear Energy Part-
nership, which threatens to be roughly a bad version of Atoms for
Peace, which Eisenhower promoted, on steroids, where you are
really going to encourage people to get into fuel making.

Well, none of the people on the administration witness lineup fo-
cused on the problems that the JAEA has and what it can and can’t
do. Regrettable, Mr. Aloise didn’t speak enough to that except for
the staffing point because it is hard. You only have so much time.
I don’t know how much this committee should get into it, but some-
body in this Government better, on a routine basis, build on what
GAO has done—maybe it is the CIA—and do annual reports on
what it is that the IAEA can keep track of and what it can’t, be-
cause that goes to the heart not only of article four but indirectly,
I would argue, article six.

There is no way the United States and the nuclear weapons pow-
ers are going to disarm if other people are hedging their bets and
getting right up to the edge of getting bombs.

Mr. SHAYS. It is pretty alarming, though, to think that we can’t
keep track.

Mr. SOKOLSKI. I keep emphasizing because you are right, it is
pretty alarming.

Mr. SHAYS. Yes.

Mr. SOKOLSKI. There ought to be a law. You ought to be con-
cerned. You ought to be having hearings. I am telling you it is like
talking about something that is politically incorrect.

Mr. SHAYS. If the United States had signed the Kyoto Treaty,
would it be possible for us to move forward without extensive nu-
clear power?

Mr. SokoLsKI. I think the short answer is you would have to
because——

Mr. SHAYS. You'd have to have

Mr. SOKOLSKI. You would have to move forward substantially
without much nuclear power because most of the pollution is going
to continue to be made by things that are non-nuclear. You are not
going to be able to substitute everything with nuclear.

Mr. SHAYS. Well, I am not sure I understood your answer.




227

Mr. SOKOLSKI. The point is that the nuclear industry would like
you to believe that the answer to all problems in transport, relying
on oil, coal pollution caused by making aluminum and fertilizer
and everything else can all be taken care of by putting nuclear re-
actors everywhere. That is a great thought, it is just practically im-
possible to do.

Mr. SHAYS. OK. But for a variety of reasons we can’t deal with
the waste and, and, and.

Mr. SOKOLSKI. They can’t build them quick enough.

Mr. SHAYS. OK.

Mr. SOKOLSKI. And they can’t be applied to everything that way
because just the economics aren’t there.

Mr. SHAYS. But still there is no avoiding the fact that Europe is
attempting to deal with this issue through nuclear power, correct?

Mr. SokOLSKI. No. That is incorrect. What they are doing mostly
is trying to give incentives for people to figure out how to reduce
emissions, and there are many ways to reduce emissions, as the
British government has laid out, besides nuclear. All of the British
government, for example, is suggesting it should do is maintain the
nuclear power plants it has. It is not suggesting a big ramp-up.

Mr. SHAYS. OK. Let me ask you, Mr. Spring, do you have a posi-
tion on the issue of nuclear electric generating power? I mean, do
you believe it has——

Mr. SPRING. Let me qualify my remarks in that I am not an en-
ergy specialist.

Mr. SHAYS. OK.

Mr. SPRING. We have a separate analyst at Heritage that looks
at that. I would say this: I certainly share Mr. Sokolski’s concerns
about article four and what we do in that and the proliferation risk
associated with the generation of nuclear power, which is expressed
as a right in article four.

Mr. SHAYS. Right.

Mr. SPRING. And as a free market economist

Mr. SHAYS. Right.

Mr. SPRING [continuing]. Which Heritage Foundation generally
is—

Mr. SHAYS. Generally? It is synonymous with.

Mr. SPRING. If you are subsidizing this stuff, then maybe you are
not making rational economic choices, and the nuclear industry is
pretty heavily subsidized in a lot of ways, including for export. And
so if you were to ask me can we cut that stuff out, I would say yes.

And so let’s say, for example, with the state du jour on nuclear
cooperation, which is India, sure, you can have this agreement that
we would cooperate on nuclear stuff, but let’s look at it. Has India
made a rational economic case that nuclear energy is the best op-
tion for them? Have we made a rational economic case that subsi-
dizing nuclear exports to Iran, presumably under this agreement,
makes sense for either energy production regions or for not incur-
ring nonproliferation problems? I think that my answer is we can
have the agreement but I am not sure that it would make sense
to exercise it in the full panoply of what it would allow.

Mr. SHAYS. Well, let me use this to segue, since you mentioned
Iran. You heard the responses in the other two panels about Iran.
I would like each of you to give me your take on what Iran is doing,
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No. 1, and, No. 2, what we should be doing based on what they are
attempting to do.

I will start with you, Mr. Granoff.

Mr. GRANOFF. I think Iran is hedging. I think Iran is
untrustworthy. I think we can learn some lessons from Iran. Iran’s
spoofing and noncompliance with the inspection regime should
teach us that there should be a line drawn in the sand prospec-
tively that says if a country doesn’t fully cooperate with inspections
it from then on loses its article four privileges. You can’t apply that
retroactively. We haven’t shown that their program was designed
for weapons purposes, but there should be a rule that this sort of
conduct is simply intolerable going into the future.

Where are we now? It would seem to me that you cannot nego-
tiate a solution if on Monday you threaten with regime change and
then on Tuesday you ask somebody to cooperate and foreclose a po-
tential military option in the future, and then on Wednesday say
we are going to have regime change again. It is simply incoherent.
So I think we need to have a coherence that states very clearly: do
we recognize the sovereignty of this country? Have they so violated
the fundamental human rights of their citizens that they have vio-
lated their right to function as a sovereign? I don’t think that they
have. I don’t like the system of government there. I find it abhor-
rent. I find their human rights standards to be unacceptable. I
think they have misinterpreted the message of compassion and
unity that the holy prophet preached. I don’t think they under-
stand the value of pluralism. I don’t think they understand the val-
ues of the modern age. I think that they are a very hazardous
country. But I also look at the demographics, which are that there
are a lot of young people there. So I think the extent to which we
can dialog and engage, time is on our side.

In terms of nuclear, Iran shows us that to prevent the next
Iran—I view it as sort of a sparks out a volcano or a canary in a
mine shaft. As long as nuclear weapons are a currency of power,
countries are going to want to get them. So what do we need to do?
We need to have a sufficiently intrusive inspection and verification
regime that will give us sufficient confidence that countries cannot
use article four to break out.

The atomic audit of the Brookings Institute said that we have
spent approximately $5.7 trillion on this venture without real pub-
lic debate.

Mr. SHAYS. What venture?

Mr. GRANOFF. The venture of building nuclear arsenals in our
country, alone. That doesn’t even go to the whole world. That is
$5.7 trillion. Steven Schwartz, who led that, informs me that we
are spending in excess of $105 million a day now on the venture
of keeping the arsenal ready and the entire enterprise.

The IAEA has never spent in excess of $105 million in a year for
inspections. change the equation: robust inspections, but do not try
and shame Iran. It is a country that has a martyrdom mythos and
they will die before their honor will be compromised.

Mr. SHAYS. It is amazing for me to be in the Middle East and
hear people talk about honor, even in the Sudan. I mean, when we
were in North Darfur to hear a Governor talk about the pride of
the Sudanese not tolerating any foreign troops, and there was no
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discussion or concern about the loss of literally hundreds of thou-
sands of lives. It was pride. And he said it in such a way that he
expected me to be totally in sympathy with him because I would
connect. So it is just very interesting.

Mr. Spring, what is your answer to this question about Iran?

Mr. SPRING. My answer to this is that I think the Iranians are,
in fact, seeking a weapons capability, and I think they are playing
the politics of energy at the Security Council to try and frustrate
any efforts at enforcement that the nonproliferation regime lodges
in the Security Council. In my judgment, that leads me back to the
regional track. I think that the United States should be working
very strongly with the other states in the region to make sure that
Iran is politically isolated in that region to the greatest extent pos-
sible—countries like Pakistan and Turkey and Saudi Arabia and
the other Gulf Cooperation Council states—and really work on that
diplomacy to leave Iran as completely isolated as possible as the fu-
ture that they face, and that their ambitions to lead some sort of
great broader Islamic coalition in that region will come to naught
if they continue down this path. I think that the regional element
is a very important role to play.

Mr. SHAYS. The regional element is, but in my reading—and that
is one area where I spend most of my time. I mean, when you talk
to various country leaders, or in many cases I learn more by talk-
ing to their advisors, you know, some are already hedging their
bets——

Mr. SPRING. I know.

Mr. SHAYS [continuing]. That Iran is going to have it. Others
don’t have confidence that we have the staying power. They look
at the debate here at home about Iraq and believe we will leave
prematurely. I have no faith that our western allies will back us
up, and so an embargo done just by the United States—so I know
what you are trying to accomplish; I just don’t see how we could
get it done. I really don’t see how we would get it done.

Mr. SPRING. It is going to be very difficult, and that is why The
Heritage Foundation has put so much effort into this nuclear gains
exercise that my full testimony refers to that presumes a nuclear
setting, presumes a proliferated setting with seven players to look
at the dynamic of how these states would interact, not with the
idea that nuclear proliferation is inevitable—I hope it is not—but
actually to try and look at what happens in that kind of future to
explain the implications for all the regional players involved as to
what is at stake for them, because my judgment is that, in playing
this game with real human beings assuming the roles of state lead-
ership, is that one of the cardinal sins that they commit across the
board is to assume, not understand but just assume that nuclear
weapons have massive political and military benefits. They over-es-
timate their value initially without question. It is just unbelievable.

Mr. SHAYS. Yes. And under-estimate cost.

Mr. SPRING. And they under-estimate cost, indeed. And, of
course, the United States and the Soviet Union went through that
process in the early stages of the cold war, but I think we learned
the lessons, fortunately, before there was a catastrophe.

Mr. SHAYS. Right.
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Mr. SPRING. But in a seven-player environment I would say that
it is even worse.

Mr. SHAYS. And the seven-player environment, you are not in-
cluding India or Pakistan? what is the seven-player environment?

Mr. SPRING. Well, the seven players can be applied to any region.
The first study that is on our website looked at it in a model, not
exact duplicate, but a model of the East Asian with North Korea,
China, Japan, Taiwan, the U.S., and Russia essentially being the
players of unequal strength.

We have grafted the game in a Middle East version where the
players are roughly equivalent to Israel, Iran, Turkey, Pakistan,
Saudi Arabia, Russia, and the United States.

Mr. SHAYS. Mr. Sokolski, did you want to weigh in on this issue
with Iran, and then I am going to ask the question. Maybe I can
ask you to elaborate and just quickly come back to Mr. Granoff and
Mr. Spring. What happens to Egypt and Saudi Arabia if Iran gets
a nuclear weapon? So why don’t you tell me how you think we
should be dealing with Iran.

Mr. SokoLsKI. First, seven sounds pretty good to me. You are
looking at a world that is going to have seven, seven, seven, and
seven. Your model is 1914, trying to keep track of a lot of folks
gaming the system, thinking that a quick war or whatever they
have in the way of military capability will win if they get in trouble
and that they can diplomatically figure things out. The problem
with the spread of nuclear weapons capabilities is the stakes for
failure exceed what we experienced in the First and Second World
Wars, what we have to worry about.

I think that is the reason why he is doing the study and probably
even telling his own people I love missile defense, but that isn’t the
entire answer. And for someone at Heritage to say that means you
had better be listening, because that comes hard. Am I right?

Mr. SPRING. You are right.

Mr. SokoLsKI. OK. I mean, here we are. You are on a panel with
somebody I am thinking probably doesn’t vote Republican all the
time, right? I am talking about you. But they are agreeing on
something. I think that should be noted.

Mr. SHAYS. Well, they are disagreeing in terms of how to deal
with Iran, though.

Mr. SokoLsKI. Well, let’s get on with that.

Mr. SHAYS. They want to deal with Iran, but they are going in
two different directions.

Mr. SOKOLSKI. Well, but let’s get on with that.

Mr. SHAYS. Yes.

Mr. SokoLskI. I think first I would endorse adopting the French
suggestions, and the reason I do is those suggestions about how to
tighten up the enforcement of the NPT came as a result of meet-
ings that actually my center was involved in 4 years ago, and these
people are listening and innovating, and when they are right we
should back the French. I can get you more information on that.
It is even cited in the testimony. But that is what you are referring
to, the non-paper that was given at the NPT Review Conference.
I see nods, so that is one.

Mr. SHAYS. OK. Speak to about what Egypt and Saudi Arabia
does.
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Mr. SOKOLSKI. Trouble. Saudi Arabia has publicly said that it is
studying whether or not to lease or buy nuclear weapons from
China and Pakistan. Now, what billboard do you need to get the
story that gee, that could be a problem.

Turkey has made it very clear that, well, you know, we have
pipeline problems. And, by the way, they do. But oh, by the way,
since they were involved in all those Pakistani Kahn problems,
they are also folks who, when they look at the European Union,
which they probably are never going to get into—I mean, think
about that—may want to hedge their bets to get a little leverage.

Egypt, if you think that the Israeli Prime Minister is speaking
straight when he says not a problem

Mr. SHAYS. What’s not a problem?

Mr. SokoLskI. Egypt. Egypt has already announced that they
want to get more nuclear energy. That is code for the bomb. It is
clear as day.

Now, the people at this table and the panel one or panel two
probably wouldn’t say that, but if you talk to Egyptians about that
speech—and I can get you people who read Arabic—they will tell
you that speech a few days ago by the heir apparent, Mubarak’s
son, is a signal. We are not going to let Iran have the bomb option,
alone. And the reason why is Iran clearly wants to do this much.
Look at their missile program. Forget the nuclear weapons for a
moment. Look at the range arks. Those are diplomatic shadows
over the region, and they intend to keep you guessing as to what
they can load up on those things. That is the reason why Europe
is getting a little nervous, because pretty soon, believe it or not,
they are going to be in range with the latest follow-on missile, the
Shahab-4.

Mr. SHAYS. Well, you can fool me that they are getting con-
cerned.

Mr. SokoLsKI. Oh, no. The French government paid to have me
come out and talk with people in Defense Ministry about an
entire

Mr. SHAYS. That shows they are desperate, right?

Mr. SOKOLSKI. No, no. Well, it does that, too. I will agree. But
I had a sort of plan, if you will, for—you know, the Iranians play
chess. I understand they invented it. I don’t know much about it
because I don’t speak Farsi. We play checkers probably compared
to them. What you have to figure in chess is you have to be able
to think three moves minimum. If you don’t think three moves, I
understand you can’t play the game. You are just a victim. We are
thinking one move, practically. The moves you have to think
about—and here are some things you could do. You asked what we
should do.

Mr. SHAYS. Right.

Mr. SOKOLSKI. First of all, in the international basket the IAEA
has a right under the additional protocol to what is called wide-
area surveillance. That means they can go lots of places, put up
sensors, send in inspectors. Guess what they haven’t budgeted for?
Standing up a force that could go into places like Iran with maybe
200 sensors. They will be crappy sensors. Don’t get me wrong. This
will not be a silver bullet. But there is nothing. They have not even
done a bad job of standing up a wide-area surveillance capability.
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They need about $10 to $20 to $30 million. Guess what? They can’t
raise it because, well, everyone would be upset if we raised the
fees. A spotlight needs to be put on that. That is outrageous.

Mr. SHAYS. Is the implication—and I want to get to the other
members—is the implication, in terms of raising dollars, that,
while we are willing to put some more money in, there is very little
concern on the part of the other member nations to contribute?

Mr. SOKOLSKI. I don’t think there is enough. I think the French
government, I think the German government, for a lot of com-
plicated reasons, and the British government are interested, and I
would not under-rate what certain elements in those governments
are willing to do, because when I talked with them they were inter-
ested about the very thing that I think someone here took offense
to. Maybe we need to buildup our forces in the region to enforce
the law of the sea, which even Iran subscribes to, so that, instead
of them threatening to close the straits, which is the strategic cen-
ter of gravity—it is that oil that we have to worry about—maybe
we could ruin their surviving such an embargo and imposing it.

Now, that leads to a whole lot of other things you have to do.
You have to make sure you can get the oil out of that region with-
out going through the strait. The French and the GCC nations are
focused on that like a laser beam. It means connecting certain
pipes. It is not heroic.

Mr. SHAYS. Let me just get to North Korea. Did you want to say
something briefly?

Mr. GRANOFF. Briefly. Resolution 687, which was the enabling
resolution of the Security Council for the first Gulf War——

Mr. SHAYS. Right.

Mr. GRANOFF [continuing]. In section 14 called for creating a
weapon of mass destruction free zone in the Middle East. Iran has
been calling for that. Egypt has been calling for that. We have just
simply been ignoring it.

Mr. SHAYS. What does that mean? That Israel has to
basically——

Mr. GRANOFF. Well, obviously Israel is not going to join the party
right away, but it would seem to me that it would be in our benefit
to start a confidence-building series of conferences in the region
amongst the parties because regional parties like Egypt don’t want
to see a total breakdown.

Mr. SHAYS. Does it impact the United States? In other words, I
make assumptions that we don’t have a nuclear weapon on our car-
riers or—well, maybe I shouldn’t on our submarines.

Mr. GRANOFF. The effect on the United States to me would be to
lower the saliency of nuclear weapons in the region would be very
much in our interest, but Israel is a strategic partner and I don’t
think we want to really open up the can of worms of having a full-
scale discussion about it. I think it is time. [Latin phrase.] I think
it is time to put the truth out: Israel is not going to join

Mr. SHAYS. So it is primarily an issue of dealing with Israel is
what I was trying to

Mr. GRANOFF. Exactly, and, of course, that is Egypt’s sub-text
when they are saying they want to have a weapon of mass destruc-
tion free zone in the region, and Iran’s. But the fact is that they
also have interest, as you point out. Egypt is a Sunni country. Iran
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is a Shi’a country. They still live with the shadow of karbala over
their heads. They haven’t given that up. It is like Sherman’s
march. It happened yesterday for some people. I think we have to
be sensitive to those dynamics. And so there are parties in the re-
gion, for their own interests within the Islamic world, who have an
interest in making sure weapon of mass destruction don’t pro-
liferate, and I think we should take advantage of that because I
think it is a good thing to stop it.

Mr. SOKOLSKI. Don’t they have an interest in making sure that
they identify Israel as having nuclear weapons? You want to be
careful to promote confidence-building measures. I mean, Blix had
a better idea, which is no reprocessing, no enrichment. Once Israel
admits it has nuclear weapons, all hell will break loose there. Par-
ticularly the Egyptians will feel like they have to get them if they
even admit it.

Mr. SHAYS. OK. Let me just ask you about North Korea. Our
panelists I think said North Korea is a bigger problem. What it
raises for me, the concept that you can practically snap a finger
and Japan could have a nuclear program. So what that has gotten
me to think about is just the fact that Japan, what, has so much
material close to being weapons grade, and that is because, what,
their nuclear generation, or are there other——

Mr. SokoLsSKil. We gave them a green light back in the 1980’s.
When 1 first came here and worked for Senator Gordon Hum-
phrey—that is a long time ago—there was an agreement that we
reached with Japan that let them strip out weapons-useful pluto-
nium from spent fuel as a fuel spent fuel management technique.
It wasn’t economic. Still isn’t. They have gone ahead and, as a re-
sult, they are piling up tons of weapons-usable plutonium, and they
can’t figure out what to do with all of it.

The Chinese looked at that, and the Chinese have a big stockpile
of weapons-usable material, as well, and they are looking at one
another, and that North Korean drama is a staged rehearsal for
that bigger competition.

Mr. SHAYS. But that is why the United States gets criticized for
acting unilaterally, and we want with North Korea to act multilat-
erally because we believe that Japan and China and Russia and
South Korea have something at stake here. The irony is that we
are getting criticized for it, which is amazing to me.

Mr. SOKOLSKI. I think it is because people look at those six-party
talks and they look at North Korea and they say this dog isn’t
going to hunt very much. I think there needs to be a flash of can-
dor that everyone is sort of saying sub-text, which is ultimately you
are going to have to wait North Korea out, much as you did with
the Soviet Union. I mean, it is not going to be

Mr. SHAYS. No, no. We are not going to wait them out if they are
going to develop a weapons program and then Japan decides they
have to.

Mr. SOKOLSKI. That is where what you need to do is some of the
things that the French are suggesting and isolate North Korea so
it doesn’t become an example for the others where it is either re-
warded or we do nothing when it violates, No. 1.
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No. 2, yes, hold Japan close. I am sure, you know, our friend
from The Heritage has lots of suggestions on how to enforce the al-
liance with Japan.

Second of all, take a page out of the suggestion made right here.
I think you mentioned China. Perhaps it is time to lean on China
to stop being so unclear about the size and growth of its nuclear
arsenal. I mean, everyone else is much more transparent, even the
Russians. Even the Russians are more transparent, which is saying
a lot. We are not focusing on that topic.

Mr. SHAYS. Mr. Spring, what about North Korea?

Mr. SPRING. I think that Mr. Sokolski set the table for me very
nicely. I think that what is really key here on the part of the
United States is those positive security assurances that we provide
our friends and allies in the region. That is one of the things I
think that will really convince the Japanese to continue with their
current policy with regard to not obtaining nuclear weapons, be-
cause they have the capability to do it very, very quickly, but they
don’t have, at least in the body politic as I look at Japan, the appe-
tite to do that. But they will seek and they are seeking reassur-
ance.

I think, as a result of the situation with both China and North
Korea, Japan has as close a security relationship with the United
States as I can remember right now. So reinforcing the positive se-
curity relationship between the United States and Japan to fore-
close a weapons incentive for them I think is a key element to ad-
dressing the problem.

We played this same nuclear game I am talking about with Japa-
nese nationals just in August, and the Japanese national player
who was playing the Japanese equivalent player opted immediately
to dispense with the nuclear weapons that the game assumed that
he had at the outset. In other words, he went back to being a non-
nuclear state, and at the same time he moved very strongly in the
relationship with the United States, and it worked.

He was able to avoid a direct nuclear conflict with either China
or North Korea with the over-arching security relationship with the
U.S., and it was based in part on the U.S. nuclear umbrella, it was
based in part with regard to nuclear nonproliferation and arms
control efforts that the U.S. was pursuing diplomatically—and we
kept diplomatic records of what was going on—so that dynamic did
play it out and Japan did not suffer for its decision that would pre-
sumably be irrational at one level, at least, that you look at it to
say OK, even though all these other countries have nuclear weap-
ons it is presumed in this game I am going to get rid of mine. I
am just going to get rid of them.

Mr. SHAYS. Mr. Granoff?

Mr. GRANOFF. I had the privilege of being a guest of Kim Dae
Jung and Mikhail Gorbachev in June, this past June, in Quan Ju,
Korea, which was the birthplace of the democracy movement. They
were celebrating the 20th anniversary of the democracy movement
there, and they had a summit of Nobel Peace laureates. At those
gatherings there were over 100 leaders from the industrial commu-
nity of North Korea, the Minister of Unification of North Korea,
and the Minister of Unification of South Korea, President of South
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Korea, and there was 2 weeks of deliberations specifically on these
subjects.

I learned much more than I had expected. As you might know,
Kim Dae Jung was the author of the Sunshine Policy reaching out
to North Korea and pushing for unification. The South Koreans
know that if there is going to be unification they have to ensure
that there won’t be the economic shock that took place in East and
West Germany. It would be even far greater. So there was a large
number of businessmen there who were looking to invest in fac-
tories and trade with North Korea to try and normalize the eco-
nomic disparity between the north and the south.

It was also clear to me that there would be no unification if there
are nuclear weapons in the peninsula, because South Korea has a
very high interest in maintaining the nonproliferation aspects of
the NPT. They know that if they were to have unification with nu-
clear weapons that Japan would be forced to follow suit, etc.

So the kind of proposals that these learned people in the region
informed me of—and I have shared this with the committee in my
submission—talked about increasing trade. There is a railroad line
that has already been laid.

Now, while this was going on, if you look at the chronology, while
these talks were going on North Korea did those missile tests. So
what I concluded from that is there is a divided house in North
Korea. There are clearly elements there that want to maintain the
status quo, a status quo in which the North Korean people suffer
tremendously, and there are also people who realize that the condi-
tions of their people are a remnant of the cold war that they need
to overcome. I think we should help those people reach out and in-
crease trade, increase normalization, and isolate their military
neanderthals.

Mr. SHAYS. I would like to bring this to a close, but let me just
ask you, so when I look at Iran, they could have a nuclear program,
but when I look at Japan, they could have a nuclear program. It
is quite different. You know, it is quite a different motivation and
direction. Is there any other country in the world like Japan that
is ?gcumulating massive amounts of potential weapons grade mate-
rial?

Mr. SOKOLSKI. Sure. You have reprocessing going on in weapons
states, so that is good news.

Mr. SHAYS. OK.

Mr. SOKOLSKI. You have the Netherlands, Germany doing enrich-
ment, which means if they leave the switch on on the machine it
could go up to weapons level. There are a number of countries that
are making enrichment facilities—Argentina, Brazil, South Africa,
Ukraine—who want to be considered nuclear fuel supplying nations
under our program, the Global Nuclear Energy Partnership. Can-
ada, Australia have voiced interest in making sure they get on the
right side. So I think you have 15 years. If you
er. SHAYS. In a sense, isn’t that just as concerning in a sense,
if not——

Mr. SOKOLSKI. I have been trying to say all throughout my testi-
mony nuclear fuel making is nuclear ready. Nuclear ready is as
much of an uncertainty generator as the bomb itself. If you wink
or encourage this or don’t think through the security risks, you buy
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the farm. You are absolutely culpable if you let this continue. We
did it for the last 40 years. We winked at Japan. We winked at the
Netherlands. We winked at Germany, Brazil, South Africa. Now
the bill is starting to come due because people are saying, well,
why not us.

Mr. SHAYS. OK. I think you may have started to answer the
question I asked in a very confused way when we were talking
about other countries looking at the United States and not taking
the NPT seriously. They are seeing a number of particularly west-
ern European countries, some of the more developed South Amer-
ican countries—I was thinking at least South America is a nuclear
free zone, but what you are telling me is——

Mr. SOKOLSKI. No, sir. I know too much. I worked in the Penta-
gon dismantling program secretly with the Argentinian government
because they did not know what was going on with the rocket pro-
gram, and with Brazil it was basically having their military dig a
hole for a test. So it is all good and well to hope that no one that
renounces will ever change their mind again, but we are all
human.

Mr. SHAYS. Let me do this. This has been a great hearing. It sure
makes me want to be back here. Why don’t I just ask is there any-
thing we should have put on the record we didn’t, and is there any-
thing that you want to emphasize to make sure we get it? I will
start with you, Mr. Sokolski.

Mr. SOKOLSKI. I guess since I talked so much and I went over
I am only going to make one request.

Mr. SHAYS. What is that?

Mr. SokoLskl. We are having a meeting co-sponsored by the
French government. One of your staff wants to come. I hope he can
come.

Mr. SHAYS. And where is that meeting?

Mr. SokoOLSKI. In Paris. And we are actually getting a Congress-
man to come.

Mr. SHAYS. When is that going to be?

Mr. SoKOLSKI. The 13th. That is the problem.

Mr. SHAYS. The 13th of?

Mr. SOKOLSKI. November.

Mr. SHAYS. Well, we will see you get a staff there.

Mr. SokoLskiI. All right. Now, I get a percentage of his pay don’t
1?7 [Laughter.]

Mr. SHAYS. No. Well, you know what, I am sure it will be an ex-
cellent conference.

Mr. Granoff.

Mr. GRANOFF. I will be leaving here and going to Ottawa tomor-
row for a gathering of 25 middle-power countries.

Mr. SHAYS. I thought you were going to ask me if you could be
one of my staff so you could go to Paris.

Mr. GRANOFF. I would be honored.

Mr. SHAYS. You are not thinking.

Mr. GRANOFF. I would be honored. There will be 25 middle-pow-
ered countries, countries with good human rights records, countries
friendly to the United States, countries that have renounced nu-
clear weapons, and countries that want to see progress on article
six. In fact, it is called The Article Six Forum. It is convened by
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the middle powers initiative. That is where Dr. von Hippel was fly-
ing off and Dr. Blix, as well.

Mr. SHAYS. Where is that going to be?

Mr. GRANOFF. Ottawa. Foreign Minister MacKay will be giving
an address on Thursday morning. The focus will be exactly what
we are talking about. So this is a matter in which our friends are
calling for progress.

My deepest concern is that during the cold war there was some
kind of qualified morality to the posture to the weapons. The logic
was we have the weapons to ensure they won’t be used. But there
have been statements that have come out in recent years from our
administration that indicates a backing away from that moral con-
demnation of the weapons and seems to indicate that it is not so
much the weapons that are at issue but making sure the weapons
are only in the hands of our friends.

Now, this moves from the standard of the unacceptability of
these horrific devices and from the power of law to the raw law of
power, and countries that are friendly with us 1 day may not be
friendly the next day. This is not the way to set a global norm, sort
of taking the National Rifle Association philosophy at large: it is
not the weapons, it is the people.

But with nuclear weapons I think it is the weapons. I think that
they are intrinsically incapable of distinguishing between civilians
and combatants. I think that they are of a different caliber because
of their effect on future generations. I think that we need to start
thinking of nuclear weapons as something like the way we look at
1]E)liolc()i,cg;ical weapons, like the plague. It is not a benefit in anybody’s

ands.

But by no means can we just get rid of them overnight. We have
to build an edifice of peace and cooperation and security in the
same way as we have built this edifice of destruction.

I think that if we would say what are the criteria for building
that edifice, do the steps enhance security, do they enhance law, do
they stand on their own merits, and if they do and they follow on
that compass point of disarmament—it is a compass point, not
something we can reach overnight, but if it follows on that compass
point I think we have to say that is in our interest. If we don't,
we are going to be breeding incoherence.

The Middle East, now that we have legitimized Pakistan’s weap-
ons, why would there not be a Middle East Treaty Organization
like NATO with nuclear sharing? What is our argument against
that? It is dangerous? It is de-stabilizing? Well, I mean, we have
it in NATO.

So I say let’s get back to the principles of law that our country
stands for and the principles of morality that our country stands
gor. That is in our security interest and that is the right thing to

0.

Mr. SHAYS. Thank you very much.

Mr. Spring?

Mr. SPRING. Just two quick sort of practical things that I think
that everybody in Congress has reached. One is that during the
cold war there was a rather sharp divide between people who were
regional specialists on the one hand, for example, in the State De-
partment’s Regional Bureau, to just take one department at a time



238

here, versus the functional people that worked on arms control and
nonproliferation matters.

I think that there is a natural coming together with that, but I
think it is something that Congress could probably help accelerate,
and that is putting together real teams of functional and regional
specialists to hash these issues out, because they have to be done
in tandem, I think, now that the division that we had during the
cold war between regional and functional isn’t going to be as work-
able. It is not a huge step. It is a matter of really encouraging, you
know, different ways of looking at how to handle issues within the
bureaucratic wire diagrams, if you will, and I think that would be
useful.

The other is that what I see is going to be the next sort of ideo-
logical battle on this entire arms control nonproliferation front,
which is one that Representative Kucinich raised, which I think is
really a ruse, which is the weaponization of space issue. I think it
is really artificial. I don’t think it really comes to the heart of the
concerns the United States should have for security. I think that
the nuclear proliferation issue is much more important. I think al-
most as important are the other issues related to the proliferation
of weapon of mass destruction.

Mr. SHAYS. Let me be clear though. Are you advocating that
there be nuclear weapons in space?

Mr. SPRING. No, not nuclear weapons. The weaponization of
space thing is going to be really driven about missile defenses.

Mr. SHAYS. OK.

Mr. SPRING. And also the survivability of U.S. military systems
to support tactical operations from space.

Mr. SHAYS. Is this in the end just to make sure—I wanted to
make you smile, not look so serious. So you are just putting in a
word that, while you think it is far more serious to deal with non-
proliferation issues, you are saying that a defensive system is not
something we should just dismiss.

Mr. SPRING. Exactly. That is exactly right. And it has to be really
in space, in my judgment, because that is where the missiles fly.

Mr. SHAYS. OK.

Mr. SPRING. The missiles fly in space.

Mr. SHAYS. OK.

Mr. SPRING. And so we are talking about non-nuclear defensive
systems that we would have in space, and also the same tech-
nologies go into making survivable our overall satellite networks
that support very important tactical military operations all over
the world.

Mr. SHAYS. OK. Let me just say that Mr. Granoff disagrees, but
I am not going to give him the opportunity to speak because I want
to close this hearing up, but you do have the last word.

Gentlemen, all three of you have been delightful, tremendously
informative. I think my job is to listen, to learn, to help, and to
lead, and I think you are helping me be a better leader and ulti-
mately the Congress by your contribution to this afternoon and to-
night, and I thank you all very, very much.

With that I also thank the transcriber for stepping in and re-
minding me once again not to forget to swear in our witnesses.
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With that, we will adjourn this hearing. Thank you all very
much.

[Whereupon, at 7:37 p.m., the subcommittee was adjourned.]

[Additional information submitted for the hearing record follows:]
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Just because a nuclear activity or material can be used for peaceful purposes does
not mean that any member of the NPT has an unconditional right to pursue or acquire it
especially when the activity or material in question might bring it within days of having a
bomb.

In making this argument, I side with President Bush who, in his February 11, 2004
speech on nuclear nonproliferation, complained that states like Iran have “cynically
manipulated” the Nuclear Nonproliferation Treaty to acquire all they need to acquire
nuclear weapons under the guise of developing peaceful nuclear energy. UN Secretary-
General Koft Annan made the same point at the NPT Review Conference last May, when
he warned against subverting the NPT’s purpose by reading into it an unqualified
guarantee for all to acquire the most dangerous forms of nuclear energy.

Their view, as well as that of legal authorities, diplomatic historians, and officials closely
involved in the negotiation and ratification of the NPT, is that the treaty neither
recognizes nor protects such a per se right, but rather affirms a right to peaceful nuclear
energy that is logically and legally qualified in at least three respects.'

Noncompliance

First, by definition and by the explicit proscription of Article IV of the NPT, no
nonweapons state that is a member of the NPT can enjoy the right to develop, produce or
research peaceful nuclear energy if they use it “to manufacture or otherwise acquire
nuclear weapons.” Instead, states that exercise their right to peaceful nuclear energy
must do so “in conformity” with the NPT’s prohibitions in Articles I and {I against
acquiring or sharing nuclear weapons and related technology or materials,

Our government has emphasized this point in making its case for reporting lran’s nuclear
misbehavior to the UN. Iran, U.S. officials insist, is making a bomb with technology and
materials that Tehran claims it is developing for the purpose of generating civilian
nuclear energy. Iran’s covert bomb making activities are a clear violation of Article II of
the NPT, and, therefore, Iran is in noncompliance with its NPT obligations and should be
reported to the UN. Some are persuaded by this argument. Others, including Russia and
China, are not.

Fortunately, U.S. officials have made another argument that enjoys much broader
support. Iran, they point out, has violated its International Atomic Energy Agency
(IAEA) nuclear safeguards obligations. These violations serve as grounds for action
under Article 12 c. of the IAEA’s Charter Statute. Article 12 c. provides that in cases in

1. The thoughts expressed here rely heavily on the substantive historical and legal analyses of
Albert Wohlstetter, Arthur Steiner, Eldon V.C.Greenberg, and Paul Lettow,
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which the IAEA Board of Governors finds a member to be in noncompliance, the Board
shall report the noncompliance to the United Nations Security Council (UNSC). *

It is this argument that the U.S, and its friends are relying on to move the IAEA Board of
Governors in its upcoming meeting March 6 formally to report [ran’s noncompliance to
the UNSC.> As you noted in your invitation to testify before this committee, some have
questioned if failing such a finding of noncompliance, any NPT member’s right to
develop, research or produce peaceful nuclear energy can or should be restricted. If Iran
declared its enrichment and reprocessing activities as it should have, would we have any
grounds to find Tehran in noncompliance failing some “proof” that it was developing or
acquired nuclear weapons? The position of the U.S. State Department’s Legal
Division—along with the Foreign Ministry of Iran—is that the answer is no,

Why Merely Declaring Nuclear Activities Is Not Enough

Although this State Department legal interpretation may be soothing to nuclear fuel
making states like Japan, Germany, the Netherlands, Brazil, and South Africa, it
uitimately turns the NPT on its head. Certainly, if we are serious about using the treaty to
prevent states from getting within days of acquiring an arsenal, it is too narrow a
reading. One begins to appreciate how untenable this constricted interpretation of the
NPT is when one examines the much sounder position the U.S. State Department
simultaneously maintains regarding the limits on what nuclear technology NPT member
states should supply to others. Speaking from a cleared text before the NPT Review
Conference last May, the U.S. representative to these talks explained:

Parties are not compelled by Article IV to engage in nuclear cooperation
with any given state -- or to provide any particular form of nuclear
assistance to any other state. The NPT does not require any specific
sharing of nuclear technology between particular States Party, nor does
it oblige technology-possessors to share any specific materials or

2. Article 12 c. of the IAEA Statute also provides that “In the event of failure of the recipient
State or States to remedy forthwith any non-compliance,” the Board may further “direct
curtailment or suspension of assistance being provided by the Agency or by a member, and call
for the return of materials and equipment made available to the recipient member or group of
members” The Statute also authorizes the Board to suspend any non-complying member from
enjoying the rights and privileges of IAEA membership.

3 . Some contend that because the NPT’s Article 11 stipulates that IAEA safeguards “shall be
followed,” a determination by any NPT member of noncompliance of IAEA safeguards by any
other state should serve as sufficient grounds for finding that state in noncompliance with the
NPT, without a finding of 2 majority of the IAEA Board of Governors. This position, though, has
not yet been tested.

4. See, Albert Wohlstetter, “Spreading the Bomb without Quite Breaking the Rules,”
Foreign Policy , (25, Winter 1976-77).



243

technology with non-possessors. Indeed, to conform both to the overall
objective of the NPT -- strengthening security by halting nuclear
proliferation -- and to any Article I and T obligations, supplier states
must consider whether certain types of assistance, or assistance to
certain countries, are consistent with the nonproliferation purposes and
obligations of the NPT, other international obligations, and their own
national requirements. They should withhold assistance if they believe
that a specific form of cooperation would encourage or facilitate
proliferation, or if they believe that a state is pursuing a nuclear weapons
program in violation of Article II, is not in full compliance with its
safeguards obligations, or is in violation of Article 1. °

Here, the State Department correctly argues that the NPT’s call on parties “to facilitate ...
the fullest possible exchange” of technology for the peaceful uses of nuclear energy
should in no way be viewed a being a requirement to supply any specific nuclear
technology to any specific member and that, instead, just the opposite applies . History
clearly backs this position. In fact, two separate proposals during the NPT’s final
negotiation, one by Spain and another by Mexico, to amend the treaty’s text to require
the nuclear weapons states to provide non-weapons state members with “the entire
technology of reactors and fuels” were rejected, The UK representative noted that these
were “too sweeping”.®

The question is why. A technical as well an historical answer is available in the record of
the Eighteen Nations Disarmament Committee (ENDC) talks in Geneva in which key
negotiations relating to the NPT were conducted. Here in 1966, the Swedish
representative, Mrs. Myrdal, warned:

To prohibit just the final act of ‘manufacture’ would seem to come late in
these long chains of decisions. On the other hand, already to probe the
preliminary thinking of politicians and the laboratory research of scientists
obviously is as difficult, as it would be considered an undesirable
intervention. Could a middle link be found on which the prohibitory
regulation should most definitely be focused? . . . [M]ust not regulations
about effective controls be linked with certain definitive and uncontestable
steps, such as actual purchases of nuclear reactors, fuel elements and so on

5. USUN Press Release #101 (05) May 19, 2005, Statement by Christopher Ford, Principal
Deputy Assistant Secretary of State, Bureau of Verification and Compliance, on Article IV, in the
Third Committee of the 2005 Review Conference of the Treaty on the Non-Proliferation of
Nuclear Weapons, May 19, 2005.

6. See Arthur Steiner, “Article IV and the ‘Straightforward Bargain’,” PAN Heuristics Paper 78-
832-08, in Wohlstetter, et al., Towards a New Consensus on Nuclear Technology, Vol. 1l
(Supporting Papers), ACDA Report no. PH-78-04-832-33 (Marina del Rey, Calif.: Pan
Heuristics, 1978). pp. 1-8.
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from abroad, and/or the establishment within a country of such
installations as plutonium separation [reprocessing] plants and the like?
These problems are so important that no effort should be spared in order to
establish our positions as exactly as possible. 1 trust that we all agree that
no ‘loopholes’ should be left for misunderstandings or contradictory
interpretations.”

Although, Mrs. Mydral’s questions were never fully answered by the Committee, they
clearly were raised and were among the key reasons why the Spanish and Mexican
proposed amendments were subsequently rejected. More important, these observations
suggest why the NPT can hardly recognize a per se right among any non-weapons state
member to develop “the entire technology of reactors and fuels” without running afoul of
the treaty’s clear Article II stricture against manufacturing or otherwise acquiring nuclear
weapons.

Most diplomats have tried to extricate themselves from the dilemma that many civilian
nuclear activities can bring nations to the very edge of bomb making by simply
contending that all declared civilian nuclear facilities or materials — whether they be
reactors, enrichment or reprocessing plants or weapons usable nuclear fuels — are
“peaceful” and protected by the NPT once they are placed under IAEA inspections. This
view, which is quite popular today, however, is, as will be explained below, an
incomplete understanding of NPT’s actual provisions and intent.

Safeguards

This brings us to the second qualification on a nonweapons state’s “inalienable” right to
peaceful nuclear energy, which is that it must involve nuclear materials or activities that
can be safeguarded. As Article IV stipulates, the right to peaceful nuclear energy will be
exercised “in conformity” with Articles 1 and II. Article II’s prohibition against
nonweapons states acquiring or manufacturing nuclear weapons, though, is to be verified
by adherence to Article 111, which requires nonweapons states to “accept” and “follow”
JAEA safeguards on all their key nuclear activities and materials. It is for this reason that
the NPT Review Conference in 1995 determined that the right to peaceful nuclear energy
is qualified not only by Articles I and 11, but by Article Il as well.

It would be comforting to think that whatever nuclear programs the IAEA inspects are
actually safeguarded against being used to make bombs. Recent experience with Iran,
however, suggests that this view is unwarranted. First, the IAEA’s cannot always find
covert nuclear activities. In lran’s case, the JAEA missed an entire “peaceful” uranium
enrichment program for nearly 20 years. Second, certain nuclear activities, such as

7. Speech by Mrs, Myrdal (Sweden) in Plenary Session 243 on 24 Feb. 1966 in Further
Documents on Disarmament: Ninth Session of the Eighteen-Nation Committee on Disarmament,
27 January to 10 May 1966, Cmnd. 3120 (1966) (U.K.) at 81-82 cited in the May 2005
unpublished history of the NPT and Article 1V by Paul Lettow.
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nuclear fuel making, can bring states, such as Iran, so close to acquiring nuclear weapons,
inspections could hardly provide sufficient warning to other states to prevent Iran from
completing a military diversion to make bombs.

In fact, both of these caveats are addressed in the NPT. Under Article [11, the purpose of
safeguards is explicitly specified as being to verify “fulfillment of ... obligations assumed
under this Treaty with a view to preventing diversion of nuclear energy from peaceful
uses to nuclear weapons.” Monitoring procedures authorized by the IAEA that fail to
meet these objectives, then, may be inspections but they are not safeguards and, as such,
the activities and materials subject to such monitoring ought not to be presumed to be
peaceful and, therefore, protected under the NPT.

What sorts of nuclear activities and materials are likely to fail to admit to being
monitored in a manner that would meet the NPT defined purpose of safeguards, i.e., of
preventing diversions and verifying states’ pledges not to make bombs? Two sorts at
least: Nuclear activities of a clearly uncooperative nonweapons state, such as Iran or
North Korea; and nuclear processes and materials that can be converted to make bombs
so quickly that reliably preventing their diversion with inspections is improbable in the
extreme. Here, any nuclear fuel making activity involving direct nuclear use materials,
such as highly enriched uranium, separated plutonium, or mixed oxide fuels, would have
to be included. Also, the enrichment of uranium, especially enrichment involving the use
of centrifuge systems, a process that can turn from the production of lightly enriched
uranium to making bomb-grade fuel overnight, would have to be included as well.
Finally, any large reactor that requires either significant quantities of fresh lightly
enriched fuel or generates plutonium-laden spent fuel would also be too risky in any
nonweapons state in which one was uncertain if it had a covert enrichment or
reprocessing program — programs which could be ramped up with the quick seizure of
these materials.

8. On these points, see Thomas B. Cochran, “Adequacy of TAEA’s Safeguards for Achieving
Timely Detection,” presented at a conference “After [ran: Safeguarding Peaceful Nuclear
Energy,” sponsored by the Nonproliferation Policy Education Center and King’s College London
Qctober 2-3, 2005, available at http://www.npec-
web.org/Frameset.asp?PageType=Single& PDFFile=Paper050930CochranAdequacyofTime&PD
FFolder=Essays; Edwin S. Lyman, “Can Nuclear Fuel Production in Iran and Elsewhere Be
Safeguarded Against Diversion?” paper presented at a conference “After Iran: Safeguarding
Peaceful Nuclear Energy,” sponsored by the Nonproliferation Policy Education Center and
King’s College London October 2-3, 2005, available at http://www . npec-
web.org/Frameset.asp?PageType=Single& PDFFile=Paper050928L ymanFuelSafeguardDiv& PDF
Folder=Essays; and Victor Gilinsky, A4 Fresh Assessment of the Proliferation Dangers of Light
Water Reactors, QOctober 22, 2004, available at hitp://www.npec-
web.org/Frameset.asp?Page Type=Single& PDFFile=Report041022%20L WR&PDFFolder=Repor
ts.
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Benefits

A third condition on one’s exercise of the right to peaceful nuclear energy is implicit in
the NPT’s preamble language extolling the “benefits” of peaceful nuclear energy. That
condition is that the nuclear activity in question actually be one that can produce some
economically measurable advantage.” This is a much softer point than the two
previously discussed conditions, but it too is significant. Certainly, one of the persistent
and reasonable complaints that U.S. officials have made about Iran’s construction of its
large power reactor at Bushehr and of its nuclear fuel making facilities is that neither
make any economic sense. Certainly, no private bank would finance such programs on
their own merits. This one of the key reasons why Iran’s claims that its nuclear activities
are “peaceful” have rightly raised so many doubts. Any nation’s development of civilian
nuclear energy, then, comes under suspicion the more uneconomical it is or becomes. '

Implications

The first and most obvious implication of backing this set of tougher, sounder views of
the NPT and peaceful nuclear energy is that promoting them will upset nonweapons
states, such as Japan, the Netherlands, Germany, South Africa, and Brazil, whose nuclear
fuel making activities the U.S. has already blessed. For them, such a reading of the
nuclear rules will be seen as a step backwards, Joining in their likely protest against such
a reading will be those states, such as Australia and Canada, which are now
contemplating nuclear fuel making, as well as a large number of developing nations
which will object to any further restrictions on potential nuclear activities.

One partial response to their objections would be to argue that with time, we have come
to learn more about the limits of JAEA inspections and the increased ease that countries
now have in making nuclear arms. Certainly, there is no good reason to make our past

9. See Eldon V.C. Greenberg, The NPT and Plutonium: Application of NPT Prohibitions to
‘Civilian’ Nuclear Equipment, Technology and Materials Associated with Reprocessing and
Plutonium Use {Washington, DC: The Nuciear Control Institute, 1993), available at
http://www.npec-web.org/Essays/Article930507%20Greenberg%20-
%20The%20NPT%20and%20Plutonium%20-%20May%207%20%201993.pdf. [DELETED
DEAD HYPERLINK.}

10. As the French government explained in the lead up to the NPT Review Conference
of 2005, the economic rationality of a nuclear activity is directly relevant to the
achievement of the NPT"s nonproliferation objectives. See Strengthening the Nuclear
Non-Proliferation Regime, Working paper submitted by the French Republic to the
Preparatory Committee for the 2005 Review Conference of the Parties to the Treaty on
the Non-Proliferation of Nuclear Weapons, NPT/CONF.2005/PC.III/WP.22, May 4,
2004, available at http://www.iaea.org/NewsCenter/Focus/FuelCycle/france _npt2004.pdf.
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mistakes hereditary by grandfathering dangerous nuclear activities in such nonweapons
states.

Persuading these countries that their right to develop peaceful nuclear energy does not
necessarily entitle them to pursue any specific nuclear activity, though, will not be easy.
As with encouraging other states to open their nuclear facilities to routine IAEA
safeguards and to adopt the Additional Protocol, the example that the nuclear weapons
state members of the NPT set will be important. Certainly, if the U.S and other nuclear
weapons states are unwilling to subject their own civilian nuclear activities to some of the
same conditions that a sound reading of the NPT requires, the chances that these
conditions will be sustained by others will be much lower.

In this regard, the U.S. and other nuclear weapons states under the NPT would do well to
avoid expanding their net nuclear fuel making capacity unless there is a clear market
economic imperative to do so. Here, the recently proposed Global Nuclear Energy
Partnership needs to be approached with caution. Funding research and development of
potentially useful nuclear technologies is difficult in principle to argue against. However,
using taxpayer or ratepayer monies to fund the construction of “engineering
demonstration” plants that lead to the production of electricity that is placed on the
commercial grid is something that ought to be resisted at all costs lest our example
become a world-wide model. Finally, any thought that the U.S. and others, such as
Russia, can bribe or induce other states not to make their own nuclear fuel, while publicly
insisting that these states still have the right to make such fuel, ultimately is both
inconsistent and untenable.
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This time, let's listen to Blix on WMD
John Burroughs, Chicago Sun-Times, June 17, 2006

Hans Blix is back, this time with a report on how to reduce dangers posed by nuclear and other weapons of
mass destruction worldwide. This time we should listen to him. His call as chief U.N. weapons inspector prior
to the invasion of Iraq for continued inspections instead of military action was vindicated by the later failure to
find WMD. After the catastrophe of the Iraq war, Americans have much reason to reconsider the policy of
preventive war to counter WMD proliferation. A reasonable alternative is articulated by the report: Win the
cooperation of other nations in preventing further spread of nuclear weapons by working hard to reduce the
role and number of existing weapons.

The Blix-led Weapons of Mass Destruction Commission released its report, Weapons of Terror: Freeing the
World of Nuclear, Biological and Chemical Arms, earlier this month at the United Nations. It includes
distinguished experts from around the world, among them former U.S. Secretary of Defense William Perry.

The report's timing is excellent; Nuclear weapons have once again taken center stage in world politics. In
January, French President Jacques Chirac signaled that nuclear weapons could be used against a state
responsible for a large-scale terrorist attack on France. In April, there were credible reports that the Bush
administration is giving serious attention to options for use of nuclear weapons to attack buried uranium
enrichment facilities in Iran. Recent years have also seen North Korea's claim to have a nuclear deterrent and
heightened concern about possible terrorist acquisition of a nuclear bomb.

Taking issue with the message familiar to Americans, that nuclear weapons are unacceptable in the hands of
rogue states and terrorists, the Blix report rightly says that these catastrophic devices are dangerous in anyone’s
hands. It explains that the problems of existing arsenals, potential spread, and potential terrorist use are all
linked; and that they can be solved only by a comprehensive approach leading to elimination of all nuclear
weapons.

Regarding Iran and North Korea, the Commission makes the common sense observation that they must be
given a sense of security by renouncing regime change as a policy, providing guarantees against attack, and
moving toward WMD-free zones in the Middle East and on the Korean peninsula. It is also important to pay
attention to the findings of international inspectors, who were, after all, proved right in the case of Iraq. The
United States should take this lesson to heart with respect to Iran, where the International Atomic Energy
Agency has extensive on-the-ground experience and so far has not concluded that there is a nuclear weapens
program.

In the longer term, stopping the spread of nuclear weapons requires reversing proliferation where it began, in
the United States. We led the world into the nuclear age during World War Ii; now we must lead it out.
Unfortunately, since the treaty banning all nuclear test explosions was negotiated in 1996, the United States
has abandoned the muitilateralism necessary to the exercise of leadership. The Senate rejected ratification of
the treaty in 1999. In the 2000s, the Bush administration has repudiated commitments the United States made
under the Nuclear Non-Proliferation Treaty to work with other nations to reduce the role of nuclear weapons in
security postures and to pursue verified, irreversible reduction and elimination of nuclear arsenals.

The United States needs to take leadership again, by ratifying the test ban treaty and with other countries
implementing measures like making deep cuts in U.S. and Russian arsenals and dismantling the reduced
warheads; de-alerting nuclear forces by removing warheads from missiles; securing nuclear materials and
warheads around the world to prevent terrorist acquisition, and establishing a verified ban on production of
plutonium and highly enriched uranium for nuclear weapons. Ultimately, what is needed is what the Blix
report calls "planning for security without nuclear weapons."

Admittedly, the sort of international policy-speak found in the report has had little influence in American
debate. But the Blix Commission nonetheless should be heeded. It is infinitely preferable to get our wake-up
call from a Swedish international civil servant than from a nuclear bomb going off in a major city somewhere
in the world.

John Burroughs is executive director of the New York-based Lawyers' Committee on Nuclear Policy, one of
several NGOs offering commentary on the Blix report at www.wmdreport.org.
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